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Today’s Discussion

� Five things every litigator should know about Medic are 
Secondary Payer (MSP) compliance:

► Why MSP compliance is important

► How to determine Medicare status of Plaintiff(s)

► How to deal with Conditional Payments► How to deal with Conditional Payments

► What consideration to give Medicare’s Future Interest

► How to address MSP in Settlements/Releases
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Why MSP Compliance Is Important
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Brief Background & History

� Social Security Act of 1965
� Created Medicare

� Medicare Secondary Payer Act of 1980
� “primary” v. “secondary”

Medicare, Medicaid & SCHIP Extension Act of 2007� Medicare, Medicaid & SCHIP Extension Act of 2007
� MMSEA

� Mandatory reporting

� SMART Act of 2012
� Changes coming
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The Players

� Social Security Administration
� Determines eligibility

� The Centers for Medicare and Medicaid Services (CMS )
� Administers program

� The Coordination of Benefits Contractor (COBC)
� CMS sub-entity

� Information gathering entity

� The Medicare Secondary Payer Recovery Contractor (M SPRC)
� CMS sub-entity

� Handles recoveries
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Medicare’s Right to Reimbursement

� It’s not a lien
� Direct cause of action

� Subrogation claim

� It’s not just for personal injury claims
� Loss of consortium, employment, bad faith� Loss of consortium, employment, bad faith

� Emotional distress component
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Medicare’s Right to Reimbursement

� Who is at risk?

� Plaintiff
� Settlement proceeds
� Future benefits

� Defendant/Insurer� Defendant/Insurer
� The primary payer
� Double damages

� Counsel
� Contingency fees
� Legal malpractice
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Determining Medicare Status of Plaintiff(s)
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Medicare Status of Plaintiff(s)

� Who Qualifies?
� Age 65 and older

� Social Security Disability Benefits

� End-stage renal disease

� ALSALS

� Ongoing Inquiry
� Status at time of settlement
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Sample Medicare Card
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Checklist for Plaintiff’s Counsel

� Client intake process

� Discuss duties & risks of MSP
� Document file

� Report claim to COBC� Report claim to COBC

� Proof of Representation Authorization
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Report Claim

� Reporting claim to COBC

� Best position to report

� By phone or mail

� Beneficiary information

� Case information� Case information

� Counsel information
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Proof of Representation Authorization
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Rights & Responsibilities Letter
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Rights and Responsibilities Brochure
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Rights and Responsibilities Brochure
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Checklist for Defense Counsel 

� Discuss early and often with opposing counsel

� Include in discovery
� Pre-suit questionnaire

� Written discovery requests

� Deposition of plaintiff(s)� Deposition of plaintiff(s)

� Query COBC system

� Include in Scheduling Orders

� Consent to Release
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Written Discovery Ideas

� Medicare 

� Copy of card

� Whether claim has been reported

� Copy of conditional payment letter

Social Security Disability� Social Security Disability

� Currently receiving

� Applied

� Appealing

© 2013 DINSMORE & SHOHL   � LEGAL COUNSEL    � www.dinsmore.com 

18



Consent to Release Form
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Dealing with Conditional Payments
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Dealing with Conditional Payments

� First step to resolving a case involving Medicare

� Conditional Payment Letter (“CPL”)
� MSPRC

� Medicare Secondary Payer Recovery Contractor

� Approximately 65 days after Rights & Responsibilities 
Letter
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Conditional Payment Letter
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Payment Summary Form

© 2013 DINSMORE & SHOHL   � LEGAL COUNSEL    � www.dinsmore.com 

23



Checklist for Plaintiff’s Counsel

� Review CPL carefully

� Dispute all unrelated charges
� Beneficiary only

� Share CPL and updated CPL with defense counsel� Share CPL and updated CPL with defense counsel

� If appropriate, retain lien specialist
� Dispute conditional payments

� Consider future interest
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Checklist for Plaintiff’s Counsel

� Self-Calculated Payment Option

� $25,000 or less

� Treatment Complete

� Fixed Percentage Option� Fixed Percentage Option
� $5,000 or less

� Flat 25% of total settlement

� Additional requirements for both
� Forms & details at www.msprc.info
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Checklist for Defense Counsel

� Review CPL and Payment Summary Form

� Communicate with Plaintiff’s counsel
� Need to address reimbursement

� Raise unrelated treatment

� Negotiation Planning
� How to address in offers

� How payment to Medicare will be handled
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Considering Medicare’s Future Interest
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Medicare’s Future Interest

� Second component to resolution

� Will plaintiff require future treatment?
� Medicare’s secondary payer status

� No clear rules for liability claimsNo clear rules for liability claims
� Different from work comp context

� Risk to plaintiff is loss of future benefits
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Medicare’s Future Interest – Simple Case

� Acute injury treated and resolved

� No reasonable expectation of future treatment
� Written certification by treating physician

� No allocation� No allocation

� Show work in Release
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Medicare’s Future Interest – More Complex Cases

� Reasonable expectation or in dispute

� Would Medicare even cover the expenses

� Consider using lien specialist
� Both sides to ensure reasonable number� Both sides to ensure reasonable number
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Medicare’s Future Interest – More Complex Cases

� Informal Allocation
� Plaintiff may chose not to allocate

� Medicare Set-Aside Arrangement (“MSA”)
� Formal

� Unlike work comp, no approval system� Unlike work comp, no approval system

� Show work in Release
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Medicare’s Future Interest

� Help on the horizon?
� June 2012 ANPRM

� 7 options Medicare is considering for future interest

� To give finality to process

� Several options place burden on beneficiary� Several options place burden on beneficiary

� Deadline for comment expired August, 2012
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Addressing MSP in Settlements/Releases
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MSP in Settlements/Releases

� Much easier done upfront than backing into it later

� Importance of Advance Preparation
� Both sides informed

� Both side prepared to address explicitly

� Open and candid communication� Open and candid communication

© 2013 DINSMORE & SHOHL   � LEGAL COUNSEL    � www.dinsmore.com 

34



Addressing MSP in Release Language

� Keys
� Medicare status

� Conditional payments

� Future Interest

� Indemnity/Hold Harmless

� Don’t forget the spouse

� Four general categories
� Each builds on previous language
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Not a Medicare Beneficiary

� Status
� Claimant hereby warrants and represents that she is not 

currently, nor has been, enrolled in the Medicare 
program and that none of the health care treatments she 
has received for the actual or potential injuries arising 
out of or related to the Incident were submitted to , were 
paid by , or may be paid by Medicarepaid by , or may be paid by Medicare.

� Material term of settlement

� For all releases

� Indemnity & Hold Harmless
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Medicare Beneficiary, No Conditional Payments

� Release personal cause of action under MSP

� Identify Status
� Medicare Number

� MSPRC Case Information Number

� Attach CPL showing no payments� Attach CPL showing no payments
� According to the ______________ letter received from 

Medicare, a copy of which is attached as Exhibit 1 hereto, 
Medicare has not made conditional payments related to 
the Incident and does not have a claim for reimbursement 
under the Medicare Secondary Payer Statute.
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Medicare Beneficiary, No Conditional Payments

� No reasonable expectation of future treatment
� Claimant has advised and warranted to Defendant that 

Medicare has not paid, nor is expected to pay, any of 
her medical expenses arising out of or related to the 
Incident.  Therefore, no allocation for Medicare-covered 
treatments is required or being established.treatments is required or being established.

� If CMS changes mind on conditional payments or 
futures, plaintiff agrees to satisfy

� Indemnity & Hold Harmless
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Medicare Beneficiary with Conditional Payments, No Futures

� Attach current CPL and identify current total
� In the ______________ letter received from Medicare, a 

copy of which is attached as Exhibit 1 hereto, Medicare 
asserts that it has made $________ of conditional 
payments related to the Incident and has a claim for 
reimbursement under the Medicare Secondary Payer reimbursement under the Medicare Secondary Payer 
Statute.

� Use the most current total and request an updated CPL 
if necessary.
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Medicare Beneficiary with Conditional Payments, No Futures

� How Medicare will be reimbursed

� One check to plaintiff/counsel

� They pay Medicare and provide documentation

� One check to plaintiff/counsel & MedicareOne check to plaintiff/counsel & Medicare

� Separate checks to plaintiff/counsel & Medicare

� CPL total + 10%

� Make sure language is clear so each side knows what  
to do/expect.
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Medicare Beneficiary with Conditional Payments, No Futures

� Medicare’s Future Interest
� Language similar to previous category

� Attach treater’s certification, or

� Explain why no reasonable expectation

� Acute injury

� Sworn testimony by plaintiff and/or treater� Sworn testimony by plaintiff and/or treater

� Disputed Future Interest
� Plaintiff chooses not to allocate

� Make it clear in release
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Medicare Beneficiary with Conditional Payments & Fu tures

� Address future interest
� Allocation

� MSA

� Allocation/earmark
� Informal promise to spend on treatment

� Identify amount and basis for amount

� Attach lien specialist’s opinion letter, or

� Explain calculation

� e.g., cost of medication and checkups for X 
years.
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Medicare Beneficiary with Conditional Payments & Fu tures

� Medicare Set Aside Arrangement
� Formal account set aside to spend on treatment

� Adds quite a bit of language to release

� Attaching documentation of amount is key

� Lien specialist’s opinion letter
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Addressing MSP in Release Language

� Other considerations
� Future benefits

� Claimant understands that this Agreement may impact, 
limit or preclude Plaintiff’s right or ability to receive 
future Medicare benefits related to, arising from, or in 
connection with actual or potential injuries arising out 
of or related to the Incident, and nevertheless wishes to of or related to the Incident, and nevertheless wishes to 
proceed with the Agreement.

� Confidentiality Clause

� MMSEA reporting

� Cooperation Clause
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Addressing MSP in Release Language

� Defense Counsel & Model Releases
� Client wedded to language

� Recommend changes anyway

� Document recommendations

� Ultimately up to client to make the call
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Final Settlement Detail
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Final Payment Letter

� Generated by MSPRC after Detail submitted
� Only addresses conditional payments

� May be much different from CPL

� On the clock
� 60 days to submit payment� 60 days to submit payment

� 10.375% statutory interest

� Can still appeal, but pay first

� Document payment to other side

© 2013 DINSMORE & SHOHL   � LEGAL COUNSEL    � www.dinsmore.com 

47



Sample Final Demand Letter
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Sample Final Demand Letter
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SMART Act of 2012

� New procedure for determining reimbursement amount
� New CMS website

� Notice of expected date of settlement/judgment

� Statement of Reimbursement Amount

� Resolving discrepancies

� Appeal process for Primary Payers

� Reimbursement  and reporting threshold

� MMSEA reporting penalty made discretionary

� Relaxed use of Social Security numbers

� 3-year statute of limitations
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Questions?

Stephen G. Schweller
Cincinnati, OH ^ 513.977.8177
Stephen.schweller@dinsmore.com

Anne K. Guillory
Louisville, KY ^ 502.581.8014Louisville, KY ^ 502.581.8014
anne.guillory@dinsmore.com
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