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MINE SAFETY

When federal mine inspectors issue citations for mine safety violations, they must indi-
cate whether the infraction is one that “could significantly and substantially contribute to
the cause and effect of a mine safety or health hazard,” according to the Federal Mine
Safety and Health Act (Pub. L. No. 91-173). Congress never defined or offered guidance on
what the phrase “significantly and substantially’’ actually means, leaving it instead for the
courts to decide. The analysis used by the courts to determine if a violation is significant
and substantial has been largely unchanged in the last 40 years. The author argues that two
recent decisions by the Federal Mine Safety and Health Review Commission have expanded
the scope of what violations would be considered significant and substantial.

Evacuation Standards Case Leads to Broad Shift in ‘Significant and Substantial’

By MaxweLL K. MULTER he phrase “significant and substantial” first ap-
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must indicate whether the violation is one that “could
significantly and substantially contribute to the cause
and effect of a mine safety or health hazard.”? This
mandate was carried over when Congress later
amended the Coal Act through the passage of the Fed-
eral Mine Safety and Health Act of 1977 (“Mine Act” or
“1977 Mine Act”).?

However, in choosing that statutory language, Con-
gress conspicuously omitted any binding definition or
even meaningful guidance as to what “‘significantly and
substantially” actually meant. Without such guidance, it
was left to the courts to construe the language, and to
determine what type of violations Congress intended it
to apply to. In turn, the idea of significant and substan-
tial would be interpreted by the courts to refer to a par-
ticular class of violations which were in some way more
serious than a simple violation of the letter of the regu-
lation. As a designation used to denote such violations,
significant and substantial has evolved to become one
of the cornerstones of the graduated enforcement
scheme implemented by the Mine Safety and Health
Administration (MSHA) to police America’s mines.
With repeated issuances, these more serious violations
give rise to progressively more severe sanctions and
penalties.

Each day, an army of federal mine inspectors around
the country travel into the mines to examine various ar-
eas and equipment for compliance with the mandatory
safety and health standards promulgated by the Secre-
tary of Labor. When an inspector identifies conditions
that he believes to be a violation of a mandatory safety
or health standard, he issues a citation in which he is
required to make a series of substantive designations to
communicate both the seriousness of the violation and
the level of negligence attributable to the mine operator
(“operator”). One of the designations to be made by the
inspector is whether a given violation is “significant
and substantial.”

While the inspector who issues a given citation
makes an initial judgment as to whether he believes the
violation is significant and substantial, his conclusion is
subject to review by an Administrative Law Judge, and
may be appealed to the Federal Mine Safety and Health
Review Commission, to the U.S. Court of Appeals for
the District of Columbia Circuit, and to the U.S. Su-
preme Court. The analysis applied in the courts to de-
termine whether a violation qualifies as significant and
substantial has been largely the same for the last 40
years. The enduring construction of significant and sub-
stantial was established by the Federal Mine Safety and
Health Review Commission (“FMSHRC” or “Commis-
sion”) in Cement Div., National Gypsum.* Three years
later, in the Commission’s 1984 opinion in Mathies Coal
Company, it distilled that construction to four required
elements, which had to be present for a given violation

2[d.

3 P.L. 95-164, 91 Stat. 1290, (1977).

4 Cement Div., Nat’l Gypsum Co., 3 FMSHRC 822 (Apr.
1981).

to qualify as significant and substantial.’ This test came
to be known as the Mathies significant and substantial
test, which, although it has been reconfigured, contin-
ues to be the legal framework applied today.

Once the Commission established that framework in
the early 1980s, the analysis, although refined several
times over the following 10 years or so, remained for
the most part constant until the Commission issued its
2010 opinion in Musser Engineering, Inc. and PBS
Coals, Inc.® The Commission’s application of significant
and substantial in PBS Coals, which it discussed very
briefly, not only represented a significant departure
from prior jurisprudence, but was wholly inconsistent
with a great deal of long relied-upon and firmly estab-
lished precedent. What started as a one-off anomaly in
PBS Coals became established with the Commission’s
subsequent decision in Cumberland Coal Resources,
LP, in which there was significantly more justification
and analysis.” Although the Commission maintained in
Cumberland that they were not changing the Mathies
test, they proceeded to fundamentally alter the existing
legal analysis, greatly expanding the scope of what vio-
lations would be considered significant and substantial
in the future. They did this by reinterpreting their own
holdings from National Gypsum and Mathies in a way
that is fundamentally and demonstrably inconsistent
with the vast majority of precedent between 1984 and
2010.

I. Significant and Substantial—The Relevant
Statutory Language of the 1969 Coal Act and the
1977 Mine Act

The “significant and substantial” language at issue
first appeared in the 1969 Coal Act. While the statute
and legislative history made clear Congress’s intention
that certain more serious violations be designated as
such by an inspector issuing a citation, they provided
minimal guidance as to the precise scope of what viola-
tions should be included, much less any kind of analyti-
cal framework to apply to different factual scenarios in
order to determine if a given situation qualifies as one
of those more serious violations. Indeed, the near total-
ity of Congress’s guidance came from the language
which became the statutory language itself.

Section 104(c)(1) of the 1969 Coal Act reads as fol-
lows:

If, upon any inspection of a coal mine, an autho-
rized representative of the Secretary finds that
there has been a violation of any mandatory
health or safety standard, and if he also finds that,
while the conditions created by such violation do
not cause imminent danger, such violation is of
such nature as could significantly and substan-

5 Mathies Coal Co., 6 FMSHRC 1 (Jan. 1984).

8 Musser Engineering, Inc. and PBS Coals, Inc., 32 FM-
SHRC 1237 (Oct. 2010).

7 Cumberland Coal Resources, LP, 33 FMSHRC _ (Oct.
2011)
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tially contribute to the cause and effect of a mine
safety or health hazard, and if he finds such viola-
tion to be caused by an unwarrantable failure of
such operator to comply with such mandatory
health or safety standards, he shall include such
finding in any notice given to the operator under
this Act.

With the enactment of the Coal Act, containing the
above language, it was left to the Secretary of the Inte-
rior and the courts to determine both the bounds of the
authority bestowed by Congress, and what type of en-
forcement tools were intended. As may be clear from a
review of the above quoted language from Section
104(c) (1), the statutory language was something less
than a model of clarity. As a result, it would take a num-
ber of years to establish an enduring interpretation, and
the scope of the significant and substantial clause
would broaden and narrow a number of times over that
period. That process of interpretation would continue
after the passage of the 1977 Mine Act and the replace-
ment of the Interior Board of Mine Operations Appeals
(IBMA) with the Commission. The Mine Act, in Section
104(d) (1), contained language identical to the signifi-
cant and substantial language from the Coal Act,
quoted above; the Mine Act’s legislative history was
similarly lacking in guidance as to what Congress in-
tended by it.

Il. PBS Coals and Cumberland Coal
Resources—The Clarification That Is ‘Not
Changing Mathies.’

By way of two recent decisions, the Commission has
drastically changed the way the significant and substan-
tial analysis is conducted. In doing so, not only did the
Commission not acknowledge that it was changing the
significant and substantial test, but it in fact affirma-
tively argued that it was not changing the analysis that
had long been applied under Mathies Coal Co., which
established the four requirements that must be present
for a violation to be significant and substantial over 40
years ago. The first of these two cases, Musser Engi-
neering, Inc. and PBS Coals, Inc., (“PBS Coals”’)® arose
as a result of the mine inundation that occurred in 2002
at PBS’s Quecreek No. 1 Mine. However, the events that
constituted the violation in PBS Coals occurred long be-
fore the breakthrough into the nearby abandoned mine,
which resulted in the inundation.

There were several abandoned mines in the vicinity
of the Quecreek No.1 Mine.® One of these abandoned
mines was the Harrison No. 2 Mine.!° In the 1990s, an-
other company had begun the permitting process to
open the Quecreek Mine, prior to the mine’s being pur-
chased by PBS. PBS acquired the mine prior to the
completion of the permitting process, and contracted
with Musser Engineering Inc. (“Musser”), to prepare
the necessary permit application. Both PBS and Musser
made diligent efforts over a multi-year period to locate
final maps of the nearby abandoned Harrison No. 2
mine to use during the process.!! While they were able
to procure maps from multiple sources, including the

8 32 FMSHRC 1257 (Oct. 2010).

9 Id. at 1259.

101d.

11 1d. The Double C Coal Company had initiated the appli-
cation process with the Pennsylvania Department of Environ-

Pennsylvania Department of Environmental Protection
(“DEP”) and Consolidated Coal Co. (“Consol”),'? de-
picting different stages of development, they were un-
able to locate any maps purporting to be final.!® As a re-
sult, Musser and PBS simply adopted the map which
had the most development depicted as representing the
final map.'* However, despite never locating a map
marked as “final,” and thus having reason to suspect
that the map used may not have been complete, neither
PBS nor Musser made any notations or disclaimers of
any sort on any Quecreek No. 1 maps that would reveal
that the location of the Harrison No. 2 Mine was uncer-
tain.'® In July of 2002, the miners at Quecreek No. 1
broke into the old works of the Harrison No. 2 mine,
which the official Quecreek No. 1 map reflected as be-
ing an additional 450 feet away at the time.'® It was
through a combination of luck and the perseverance of
mine rescuers that all nine miners who had been
trapped were able to come out alive.

MSHA conducted an investigation into the events
that occurred at Quecreek No. 1, and determined that
the mine inundation was a result of using the inaccurate
map, which allowed the Quecreek miners to accidently
mine into the adjacent and flooded Harrison No. 2
Mine.'” Accordingly, MSHA issued citations to PBS and
Musser under 30 C.F.R. 75.1200, which requires the
maintenance of an up-to-date map and mandates the in-
clusion on that map of, among other things, “adjacent
mine workings within 1,000 feet.”'® The citation was
for the ongoing failure to maintain a map that accu-
rately reflected the adjacent Harrison No. 2 Mine.'® The
citations for each entity were designated significant and
substantial.?® In its decision, the Commission deter-
mined that while Musser was subject to its jurisdiction
under the Mine Act, Musser’s activities in preparing the
map used in the permit application some years earlier
were too attenuated to sustain the violation of
75.1200.2! It held that PBS, on the other hand, had
clearly failed to fulfill the requirements of 75.1200 by
using a map which proved to be inaccurate, and thus
had violated the regulation.?? PBS argued, among other
things, that the violation was not significant and sub-
stantial.

In considering whether the violation was significant
and substantial, the Commission began by briefly dis-
cussing its construction of the significant and substan-
tial analysis established in Cement Division, National

mental Protection in 1994, but sold the mine to PBS before it
was completed.

12 Consol owned the mineral rights to the Harrison No. 2
Mine and, as it was ultimately discovered, was in possession of
a final map as well.

13 Id. at 1260.

14 See Id. at 1260-1261.

151d. at 1264.

16 1d. at 1258, 1263.

171d. at 1263.

1830 C.F.R. §75.1200 provides: “The operator of a coal
mine shall have in a fireproof repository located in an area on
the surface of the mine chosen by the mine operator to mini-
mize the danger of destruction by fire or other hazard, an ac-
curate and up-to-date map of such mine drawn on scale. Such
map shall show: (a) The active workings; . . . (h) Adjacent mine
workings within 1,000 feet; . ...”

19 See PBS Coals, at 1263.

201d.

211d. at 1269, 1276.

221d. at 1274-1275.
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Gypsum Co.2® and Mathies Coal Co.%* It cited National
Gypsum for the proposition that a violation is signifi-
cant and substantial “if, based on the particular facts
surrounding the violation, there exists a reasonable
likelihood that the hazard contributed to will result in
an injury or illness of a reasonably serious nature.”?® It
continued by reciting, with approval, the Mathies sig-
nificant and substantial test, that

‘“...the Secretary of Labor must prove: (1) the un-
derlying violation of a mandatory safety standard;
(2) a discrete safety hazard—that is, a measure of
danger to safety—contributed to by the violation;
(3) a reasonable likelihood that the hazard con-
tributed to will result in an injury; and (4) a rea-
sonable likelihood that the injury in question will
be of a reasonably serious nature.”?®

In the initial decision in PBS Coals, the Administra-
tive Law Judge (ALJ) had considered and upheld
MSHA’s significant and substantial designation based
his application of the Mathies test to the circumstances
at issue; the Commission agreed with the Judge’s find-
ings with regard to the first two Mathies
requirements—that the regulation had been violated
when an inaccurate mine map was produced, and that
the violation contributed to the discrete safety hazard
that ultimately resulted in an accident, the danger of a
breakthrough into an adjacent mine.?”

PBS’s principal arguments related to the third
Mathies requirement, whether there was a reasonable
likelihood that the hazard contributed to would result in
an injury. PBS argued that substantial evidence did not
support the Judge’s decision because the Secretary
failed to produce “an analysis ... of situations where
mining was conducted without a final map . . . and the
number of times that resulted in a breakthrough and
the number of times that resulted in injuries.”?® It was
in dispensing with PBS’s arguments regarding the third
Mathies requirement that the Commission made the
analytical departure that is the subject of this paper.

‘Violation’ and ‘Hazard.’

The Commission began its discussion on this issue by
stating that PBS had confused the words ‘“‘violation”
and “hazard” in the Mathies test.?® It elaborated:

“the test under the third element is whether there
is a reasonable likelihood that the hazard contrib-
uted to by the violation, i.e., the danger of break-
through and resulting inundation, will cause in-
jury. The Secretary need not prove a reasonable
likelihood that the violation itself will cause in-
jury, as PBS argues.”°

In finding that the third Mathies requirement had been
met, it noted the testimony of the Secretary’s expert
witness that “miners who broke through into a flooded
mine would face numerous dangers of injury: drown-

23 Cement Div., Nat’l Gypsum,Co., 3 FMSHRC 822, 825
(Apr. 1981).

24 Mathies Coal Co., 6 FMSHRC 1 (Jan. 1984).

25 PBS Coals, at 1279-1280.

26 Mathies Coal Co., 6 FMSHRC at 3-4.

27 PBS Coals, at 1280- 1281.

28 PBS Coals, at 1281.

291d., at 1280-1281.

301d. at 1281.

ing,,,sl:l)locked escapeways, disrupted ventilation, [etc.]

The Commission’s discussion of the third Mathies re-
quirement in PBS Coals, though brief and conspicu-
ously missing any citations to supporting legal author-
ity, made clear the Commission’s new position that the
inquiry under the third Mathies requirement should
consider whether an injury is reasonably likely to occur,
assuming that the contemplated hazardous event has
occurred.®® This had the practical effect of moving the
starting point for consideration for whether an accident
was reasonably likely to occur. Rather than looking at
the circumstances at the time of the violation and ask-
ing, “is an accident reasonably likely to occur going for-
ward assuming continued normal mining operations,” a
fact-finder, based on PBS Coals, is now directed to start
from a situation in which the hazardous event has al-
ready occurred, then asking ‘“now that the contem-
plated accident has occurred, is an injury reasonably
likely to result?” This “clarification” by the Commis-
sion on the third Mathies requirement was not limited
in scope in any way. The Commission’s discussion was
framed as though it were simply correcting PBS’s mis-
interpretation of the existing significant and substantial
test under Mathies.*® PBS Coals was the first time the
Commission made any such proclamation; however, the
following year, the Commission would reaffirm its new
construction of the significant and substantial analysis
in its disposition of Cumberland Coal Resources.

Cumberland Coal Resources®* was the perfect case
for a more enforcement-oriented Commission to ce-
ment this analytical change, which was briefly intro-
duced in PBS Coals. In Cumberland, MSHA had issued
four citations for alleged violations of a mandatory
safety standard relating to escapeways.>® The particular
standard at issue requires such escapeways to be pro-
vided with a durable, continuous lifeline that “shall be
located in such a manner for miners to use effectively
to escape.”®® On an inspection in late 2007, an MSHA
inspector examined the primary and secondary escape-
ways in several locations at Cumberland’s Cumberland
Mine.?” In all of the areas, the lifeline was suspended
from the roof at an approximate average height of
seven and a half feet.>® It was suspended at that height
with J-hooks, which were not all turned the same
way.>® The inspector issued citations for four violations
of the regulation over a period of several days.*° On the
first day, he examined the secondary escapeway for a
distance of approximately 6,500 feet. He alleged that in
addition to the height of the lifeline and placement of

311d.

32 See Id.

33 See Id. at 1280-1281.

34 Cumberland Coal Resources, LP, 33 FMSHRC _ (Oct.
2011).

3°1d. at 1.

3630 C.F.R. § 75.380(d)(7)(iv). The lifeline is a continuous,
directional cord with reflective tape and reflectors which ex-
tends all the way to the portal of the mine through both the pri-
mary and secondary escapeways.

371d.

381d. at 1-2

391d. The hooks used were four-inch long hooks shaped
like the letter “J.” These hooks “were attached to the mine
roof at the top, were open- sided, and curved upward at the
bottom to hold the lifeline.”

401d. at 2.
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the J-hooks, there were several additional cables hung
from the roof just under the lifeline, which would pre-
vent a miner from flipping the lifeline off of the J-hooks
and would hinder miners’ use of the lifeline.*! The next
day, the inspector examined the primary escapeway,
finding that for a distance of approximately 450 feet,
the lifeline was routed over various pieces of track
equipment, all of which were at least seven feet wide,
and between three and five feet tall.*> A few days later,
during a spot inspection, the inspector examined the
primary escapeway in a different area of the mine, find-
ing that the lifeline was run over track equipment in
several places, similar to the previous citation.*® The
next day, he issued the fourth citation, having observed
similar conditions in the primary escapeway in yet an-
other area of the mine.**

In the initial hearing before the ALJ, the Secretary ar-
gued that the third element of the Mathies test “must be
viewed in the context of continuing mining operations
and of an emergency necessitating use of the escape-
way, and by analogy, the lifeline.”*> At the hearing on
the merits, the ALJ disagreed, characterizing the third
element of the Mathies test as inquiring whether there
was a reasonable likelihood of an injury-producing
event, and concluding that the Secretary had failed to
carry her burden in proving that such a reasonable like-
lihood existed.*® In so finding, the Judge noted that the
“Secretary has failed to adduce the existence of facts
that, in normal mining operations, would have tended
to establish that there was a reasonable likelihood of a
fire or explosion[,]”” and thus had failed to establish the
reasonable likelihood of an injury-producing event.*?

Labor Secretary Appeals Judge’s Findings.

The Secretary of Labor appealed the Judge’s findings
that the four violations were not significant and sub-
stantial. She argued that in evaluating whether the vio-
lations at issue were significant and substantial, the
Judge ““should have assumed the occurrence of the sort
of emergency contemplated by the standard.”*® In ad-
dition, she argued that the Judge’s approach would lead
to the absurd situation that violations of emergency
standards*® alleged by MSHA would rarely, if ever, be
found to be significant and substantial, and would be
“effectively immunized from the Mine Act’s graduated
enforcement scheme,” in spite of their “especially high
capacity for producing catastrophic injuries.””® Cum-
berland’s position was that the Judge had correctly ap-
plied the significant and substantial analysis as set forth
in Mathies, that the Mathies criteria must be viewed
based on the particular facts surrounding the violation,

4 Id.

21d.

B 1d.

“1d.

45 1d., at 3, citing Cumberland Coal Resources, LP, 31 FM-
SH4RGC 1147, 1163-1164 n.6 (2009) (ALJ).

1

48 Cumberland, 33 FMSHRC at 3.

49 Regulatory standards setting forth requirements relating
to escapeways, lifelines, and other emergency preparedness
obligations required under the Mine Improvement and New
Emergency Response Act of 2006, Pub. L. No. 109-236, 120
Stat. 493 (“MINER Act”).

50 Id., citing Sec. Br. at 12.

and thus that it was improper to assume the existence
of an emergency situation.®?

Before turning to conduct its analysis regarding
whether the violations were significant and substantial,
the Commission engaged in a brief discussion of the
legislative and regulatory history of the mandatory
safety standard at issue, Section 75.380.°2 The over-
whelming emphasis of the Commission’s two-
paragraph discussion was on the grave dangers faced
by miners in emergency situations, and on the Mine Im-
provement and New Emergency Response Act of 2006’s
(“MINER Act’s”) (including 75.380) stated principal
aim of increasing the safety of miners in such emer-
gency situations.”?

The Commission began its analysis with a brief dis-
cussion of the established meaning of significant and
substantial under National Gypsum, Mathies, U.S. Steel
I and U.S. Steel IL.>* 1t is of note that although it cited
U.S. Steel II in its discussion, the Commission did not
refer to the long-accepted language therein that directly
spoke to the central issue, that the third Mathies ele-
ment “. .. requires that the Secretary establish a rea-
sonable likelihood that the hazard contributed to will
result in an event in which there is an injury[,]’®° rather
it cited U.S. Steel II for the less specific proposition that
“it is the contribution of the violation to the cause and
effect of a hazard that must be significant and substan-
tial.”’®® It noted with approval the ALJ’s findings regard-
ing the first two Mathies elements.”” The Judge had
concluded that the first element was satisfied by his de-
termination of the four violations of 75.380(d)(7) (iv),
and that the second element, the discrete safety hazard
contributed to by the violations, was “miners not escap-
ing quickly in an emergency with attendant increased
risk of injuries due to a delay in escape.”®® The Com-
mission further noted that ‘“the hazard contributed to
by defectively placed lifelines necessarily involved con-
sideration of an emergency situation.””® The Judge’s
construction of the discrete safety hazard under the sec-
ond Mathies requirement was one of the aspects of
Cumberland that gave the Commission the window
necessary to confirm and reinforce its newly estab-
lished position in PBS Coals.

Clarifying the Third Mathies Element.

It was the third element under Mathies that was the
most contentious issue in Cumberland. As stated above,
the central disagreement between Cumberland and the
Secretary was whether it was proper to assume the ex-
istence of an emergency situation in the context of the
third Mathies requirement in the significant and sub-
stantial analysis. The Commission made several refer-
ences in support of its agreement with the Secretary’s

51 Cumberland, 33 FMSHRC at 4.

5230 C.F.R. § 75.380(d)(7)(iv) provides that “Escapeways
shall be. . . (7) Provided with a continuous, durable directional
lifeline or equivalent device that shall be... (iv) Located in
such a manner for miners to use effectively to escape. . ..”

53 See Cumberland, at 4.

541d..

55 U.S. Steel Mining Co., 6 FMSHRC 1834, 1836.

56 Cumberland, at 5, citing U.S. Steel Mining Co., 6 FM-
SHRC 1834, 1836.

57 Cumberland at 5.

58 Cumberland at 5, citing Cumberland, 31 FMSHRC at
1163 (emphasis added by Commission).

59 Cumberland, at 5.
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position. First, the Commission discussed its recent de-
cision in PBS Coals, stating that “importantly, we clari-
fied that the Secretary need not prove a reasonable like-
lihood that the violation itself will cause injury.”®° In-
deed, the violations at issue in Cumberland were
undeniably significant and substantial when looked at
through the analysis crafted in PBS Coals. But the Com-
mission did not stop with its reference to PBS Coals,
perhaps because its discussion in PBS Coals regarding
the third Mathies element was light on analysis, or
more likely because the shift in the significant and sub-
stantial analysis was so significant that it wanted to be
sure that the change stuck. The Commission also noted
a proposition that it had adopted on several occasions,
that “the absence of an injury-producing event when a
cited practice has occurred does not preclude a determi-
nation of significant and substantial.”%*

Interestingly, the Commission proceeded to charac-
terize Cumberland’s, and the Judge’s, position as re-
quiring the imposition of an additional test not set forth
in Mathies, “a test of whether emergency conditions
would likely occur at the mine.”%? It explained, “[we]
have never required the establishment of the reason-
able likelihood of a fire, explosion, or other emergency
event when considering whether violations of evacua-
tion standards are significant and substantial.”’®?

The Commission placed great emphasis on this con-
cept of “evacuation standards,” and explained that
“[e]vacuation standards are different from other mine
safety standards. They are intended to apply meaning-
fully only when an emergency actually occurs.”®* The
passage and purpose of the MINER Act also played a
role in the Commission’s adoption of the Secretary’s ra-
tionale.®® The Commission noted that Congress’s prin-
cipal rationale in passing the MINER Act was to ensure
“safe and effective evacuations in emergency situa-
tions,” arguing that “it would be incongruous for major
violations of evacuation standards not to be significant
and substantial unless an inspector also happens to ob-
serve conditions that are reasonably likely to cause a
fire or explosion.”®® Although the Commission did not
define, discuss in depth, or limit its holding to “evacua-
tion standards,” it is clear that its analysis and holding
were significantly influenced by, if not compelled by,
the fact that the violations at issue were of such a type.
The Commission further argued that adopting Cumber-
land’s position “would lead to the absurd result of de-
feating the purpose of the standard.”%”

It is worth noting the magnitude and variety of justi-
fications put forth by the Commission in reaching its
holding regarding the third Mathies requirement in
Cumberland. It referenced its prior holding in PBS
Coals, the legislative and regulatory history of the 2006

801d., citing PBS Coals, 32 FMSHRC 1257, 1281 (Oct.
2010).

81 Id., citing PBS Coals, 32 FMSHRC at 1281 (citing Elk Run
Coal Co., 27 FMSHRC 899, 906 (Dec. 2005); and Blue Bayou
Sand & Gravel, Inc., 18 FMSHRC 853, 857 (June 1996)).

62 Cumberland, at 7.

63 Id.

64 1d.

65 P. L. 109-236, 120 Stat. 493 (2006). In fact, the Commis-
sion several paragraphs of its opinion to discussion of the leg-
islative history and purpose of the MINER Act and
§ 75.380(d) (7) (iv). Cumberland at 4.

Z‘; Cumberland. at 8 (emphasis added).

Id.

MINER Act and 75.380(d)(7)(iv), and argued that
evacuation standards are special and different from
other standards. Yet, at the same time, it argued that
“the Commission is not changing Mathies.”%® Rather, it
continued, it was simply “focusing on the specific dis-
crete safety hazard at issue here, as required by the sec-
ond element of the Mathies test.”®® With this, the
change in the significant and substantial analysis was
both complete, and crystal clear: when considering the
third element of the Mathies significant and substantial
test, the now-proper question is whether an injury is
reasonably likely to occur—assuming that the hazard
contributed to by the violation has actually manifested
in the particular accident or event contemplated.

With that issue settled, the Commission handily dis-
pensed with Cumberland’s remaining argument that,
even assuming an emergency, an injury would not be
reasonably likely to occur.”® On this point, the Commis-
sion referenced the Judge’s agreement with the inspec-
tor’s testimony regarding the hazards that would be en-
cou7r}tered in an emergency situation with poor visibil-
ity.

As a preface to its endorsement of the PBS Coals sig-
nificant and substantial formulation, the Commission
noted the well-established precedent that ‘“the absence
of an injury-producing event when a cited practice has
occurred does not preclude a determination of signifi-
cant and substantial.””? This innocuous proposition is a
far cry from the sea change the Commission has
adopted with PBS Coals and Cumberland. Indeed, the
central holding in the two cases cited by the Commis-
sion on this point are simply that the lack of prior acci-
dents or injuries resulting from situations similar to the
alleged conditions do not preclude a finding of signifi-
cant and substantial.”® This proposition is uncontrover-
sial and completely consistent with the existing prece-
dent. The only decision that truly supports the Commis-
sion’s treatment of the third Mathies element in
Cumberland is PBS Coals, which was unsupported
when issued a single year earlier by the same sitting
Commission.

There is some existing Commission precedent that
arguably supports the proposition that violations of
evacuation standards should be considered in the con-
text of an emergency event. While that proposition has
never been explicitly addressed or adopted by the Com-
mission, it is at least not clearly inconsistent with sev-
eral Commission decisions, and moreover has some
level of intuitive appeal. However, this is not the propo-
sition that was adopted by the Commission in PBS
Coals and Cumberland. The holding in these two cases
is that the third requirement in the Mathies test should

68 Id.

Run Coal Co., 27 FMSHRC 899, 906 (Dec. 2005); and Blue
Bayou Sand & Gravel, Inc., 18 FMSHRC 853, 857 (June 1996)).
72 Elk Run Coal Co., 27 FMSHRC at 907; Blue Bayou Sand
& Gravel, Inc., at 856-857. An argument made in the past by
operators was that it was the Secretary’s burden to put on evi-
dence of prior accidents at the same mine or at similar mines
in order to prove that a given violation was reasonably likely
to result in an injury-producing event. This argument has been
advanced and rejected a number of times. In fact, it was ad-
vanced and rejected in PBS Coals. PBS Coals, at 1281.
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be treated in this way for all alleged violations, not just
those alleging violations of evacuation standards. What
is equally eyebrow-raising is that the Commission’s lan-
guage in both opinions suggests that this is the way the
Mathies test was constructed all along.”* But is that re-
ally the case?

It is reasonable to wonder how the Commission was
able to make such a drastic change in the significant
and substantial analysis in PBS Coals, while at the same
time putting forth an argument that its analysis was
consistent with the accepted construction established
long ago in Mathies. The Commission was able to make
that claim by overlooking the substance of Mathies and
other cases, instead focusing on a small linguistic ambi-
guity in the Mathies decision.

In Mathies, and all the cases that cited it thereafter,
the third significant and substantial criterion was de-
fined as ‘““a reasonable likelihood that the hazard con-
tributed to will result in an injury.””® Because of the
verbiage used, it is possible to superimpose different
meanings onto the stated requirement. One possible
meaning is the one advanced by the Commission in PBS
Coals and Cumberland. This question—whether the
identified hazard contributed to by the particular viola-
tion at issue would be reasonably likely to result in an
injury if that hazard were to actually occur—is consis-
tent with the language quoted above from the third ele-
ment of the Mathies significant and substantial test.

However, there is an alternate construction that is
also consistent with that language. This interpretation
of the language requires us to frame the question in the
context of whether this identified hazard is of the type
that we would actually expect to result in an injury in
absolute, real-life terms, looking forward from the
present. Notably, this latter construction has been ap-
plied almost uniformly over the past 40 years.

The meaning of the third element now put into effect
by the Commission creates the additional layer of
assumption—that, somehow, circumstances have
aligned such that the violation has resulted in the con-
templated injury-producing event. Adding this assump-
tion into the analysis renders the third Mathies require-
ment nearly meaningless, an effect which itself is incon-
sistent with the fact that since Mathies was decided,
most disputes in mine safety litigation regarding
whether a violation is significant and substantial have
revolved around the third Mathies requirement. It also
renders meaningless the established contour that cir-
cumstances are to be considered in the context of “con-
tinued normal mining operations.” Continued normal
mining operations are hardly relevant if we are consid-
ering a situation in which the contemplated event has
already occurred. The practical implication of the Com-
mission’s position, that the analysis in Cumberland is
what the Commission meant in Mathies all along, is
that mine safety lawyers, including current and former
Administrative Law Judges and Commissions, have
simply been getting it wrong for 40 years.

74 See PBS Coals, at 1280-1281; Cumberland at 8-9.
75 Mathies, at 3-4.

lll. The Commission’s “‘Clarification’ in PBS Coals
and Cumberland is a Change and a Significant

Expansion in Scope.

For all the discussion in Cumberland about evacua-
tion standards, the change in the significant and sub-
stantial analysis that came out of PBS Coals and Cum-
berland is in no way restricted to situations involving al-
leged violations of this subclass of mandatory safety
standards. Rather, the Commission’s framing of the is-
sue as a ‘“‘clarification” of the existing significant and
substantial analysis under Mathies serves to establish
the proper analytical framework for determining
whether an alleged violation of any mandatory safety or
health standard is significant and substantial.

It is interesting to note some of the language used by
the Commission in Cumberland. When addressing
Cumberland’s arguments that to adopt the Secretary’s
position would be contrary to Mathies, the Commission
explains that it is not changing Mathies. The verbiage it
used in doing so is telling: “this method of analysis—
focusing on the clear identification of the discrete safety
hazard in the second element of the Mathies test ... .”
One could argue that the Commission’s use of the
phrase ‘“this method of analysis” implies that the
method being discussed is in some way new or differ-
ent. Indeed, while the third Mathies element has long
been the central point of contention in litigation regard-
ing significant and substantial before the Commission,
with the decision in Cumberland, the second element,
whether the alleged violation contributes to a discrete
safety hazard, will likely become much more important.

That shift in importance is bad for operators, because
every violation contributes to some kind of discrete haz-
ard. The fact that a mandatory safety or health standard
has been promulgated on a subject should be indicative
of whether the violation of that standard contributes to
some type of hazard. Indeed, both the Interior Board of
Mine Operations Appeals and the Commission explic-
itly reached this conclusion. The IBMA recognized it in
Zeigler Coal Co. when it acknowledged that “by defini-
tion, the violation of any mandatory safety standard
could significantly and substantially contribute to the
cause and effect of a mine safety or health hazard,””®
while the Commission stated the same in National Gyp-
sum when it opined that “the violation of a standard
presupposes the possibility, however remote, of contri-
bution to an injury or illness.””” This simple recognition
is likely why the Commission established the third
Mathies requirement in the first place.

The change to the significant and substantial analysis
made by the Commission in PBS Coals and Cumber-
land further serves to effectively eliminate the Secre-
tary of Labor’s burden in establishing the third Mathies
element, that the hazard contributed to is reasonably
likely to result in an injury. It is difficult to imagine
many violations aside from those relating to record-
keeping (and even many of those), where the hazard
contributed to, if it occurred, would not be reasonably
likely to result in an injury.

This fact is what makes PBS Coals and Cumberland
so clearly inconsistent with the last 40 years of prece-
dent regarding significant and substantial and the
Mathies test. Take the example of a violation of 30

76 Zeigler Coal Co., 82 1.D. at 229.
77 National Gypsum, at 825.
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C.F.R. 75.202(a), which provides, in pertinent part, that
“the roof, face and ribs where persons work or travel
shall be supported or otherwise controlled to protect
persons from hazards related to [the same].””® Under
PBS Coals and Cumberland, for any alleged violation of
75.202(a), the finding of the violation is going to be syn-
onymous with a finding of significant and substantial.
The standard would not be violated if the conditions
were not such that a roof, face or rib hazard was con-
tributed to. What is the discrete safety hazard then? The
hazard would have to be “the danger of a miner being
struck by roof material or a rib outburst.” Under PBS
Coals and Cumberland, the next question is whether
such a hazard, if it occurred, is reasonably likely to re-
sult in an injury. Clearly, this is no question at all. It is
practically beyond argument that such an event would
cause injury. Of course, this effect is not limited to
75.202(a). An entire swath of mandatory safety and
health standards will now be almost presumptively sig-
nificant and substantial. Many violations which before
would have been almost certainly non-significant and
substantial, will now be undeniably significant and sub-
stantial.

Facts in Mathies.

Consider, for example, the very facts from Mathies—
the existence of unsecured oxygen and acetylene tanks
underground. But instead of the tanks being present in
a frequently traveled roadway with very limited clear-
ance for mobile equipment, imagine that the tanks are
in a crosscut where no persons or equipment travel. No
one except for the maintenance person who placed the
tanks there will ever be in the area. Under the pre-PBS
Coals Mathies test, there is a very high likelihood that
most judges, and indeed the Commission, would deter-
mine that such a violation is non-significant and sub-
stantial because under these particular circumstances,
an injury-producing event is not reasonably likely to oc-
cur. Is there a violation? Of course; 30 C.F.R.
§ 75.1106-3 requires any such tanks to be secured to
prevent tipping over.”® Does the violation contribute to
a discrete safety hazard? It does; because the tanks are
standing and not secured, there is now a possibility that
they could either fall over on someone or get damaged
and become projectiles. Now the third Mathies
element—is the hazard contributed to reasonably likely
to result in an injury? Under the old analysis, we would
say probably not. There is very minimal exposure. The
only person who would be in the area already knows
that the tanks are there and are unsecured. The likeli-
hood of an injury is negligible. But under the
Cumberland-style analysis, the answer is quite the op-
posite. The tanks are heavy, if one fell on a miner, it is
reasonably likely to break his foot. Certainly, if a cylin-
der was launched and struck a miner as a projectile, in-
jury is a near-certainty. As for the fourth element, the
broken bones and lacerations which could be expected
from such an incident will always be considered to be
reasonably serious. Under the new framework, many

7830 C.F.R. § 75.202(a), Protection from Falls of Roof, Face
and Ribs

730 C.F.R. 1106-3 provides that: (a) Liquefied and nonlig-
uefied compressed gas cylinders stored in an underground
coal mine shall be: . . .(2) Placed securely in storage areas des-
ignated by the operator for such purpose, and . . . in an upright
position, preferably in specially designated racks, or otherwise
secured against being accidently tipped over.”

violations that in reality have only a remote, speculative
chance of culminating in an accident will be cited and
will remain significant and substantial violations.

The Commission explained in PBS Coals and Cum-
berland that the respondent in each case had conflated
the terms ‘““violation” and ‘““hazard” as they are used in
Mathies. While the terms ‘““violation” and “hazard” are
indeed different, those terms have been used inter-
changeably in the context of the significant and sub-
stantial analysis under Mathies and National Gypsum
over the last 40 years. Yet, in justifying its drastic depar-
ture from precedent, it is the Commission that has con-
fused one of the elements of the Mathies test. The sec-
ond element of the Mathies test is whether the alle§ed
conditions contribute to a discrete safety hazard.®" In
rejecting Cumberland’s arguments that the Commis-
sion’s new approach would result in nearly all viola-
tions of evacuation standards being significant and sub-
stantial, the Commission stated that

“if the violations [in this case] had instead been
relatively minor in nature and scope, a fact-finder
may well not have found that the violations con-
tributed to the hazard of miners being delayed in
escaping from the mine in an emergency under el-
ement two of Mathies.”8!

While not three pages earlier in its opinion in Cumber-
land the Commission suggested that the respondent
had imposed an additional burden on the Secretary not
present in Mathies, the Commission itself imposed an
additional burden with the preceding statement regard-
ing the second Mathies element. In Cumberland, the
Commission has clearly confused the concept of “con-
tributing to a discrete safety hazard” with “significantly
contributing to a discrete safety hazard’—the latter, of
course, not being a requirement under Mathies. Closer
evaluation of the Commission’s quoted statement above
in the context of the alleged violations and particular
regulatory standard cited in Cumberland quickly re-
veals this inconsistency.

The mandatory mine safety standard cited in the four
violations at issue in Cumberland requires lifelines ‘“‘to
be located in such a manner for miners to use effec-
tively to escape.”®? It is not possible to have a violation
of that standard which would not contribute in some in-
crement to the hazard of “miners being delayed in the
event of an emergency.” Indeed, the standard is not vio-
lated unless the lifeline is not able to be used effectively
to escape. Consequently, there can be no situation
where Section 75.380(d) (7) (iv) is violated but the condi-
tions do not contribute to the discrete safety hazard
identified earlier in this paragraph. While that particu-
lar safety standard happens to be the one that was at is-
sue in Cumberland, similar results will follow with re-
spect to most standards in the way demonstrated
through the examples above.

Also worthy of discussion is the fact that in the Com-
mission’s desire to justify its agreement with the Secre-
tary that an emergency situation should be assumed
when considering whether violations of evacuation
standards are significant and substantial, it argued that
to adopt the construction urged by Cumberland would
lead to what it characterized as the absurd result that

80 Mathies at 4.
81 Cumberland, at 9.
82 30 C.F.R. 75.380(d) (7) (iv).
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violations of evacuation standards would rarely be sig-
nificant and substantial, and would thus defeat the pur-
pose of the standard.®?

This contention inherently takes the position that if
violations of a particular standard are unlikely to be
designated significant and substantial, then the stan-
dard is somehow not fulfilling its purpose. This position
ignores several important characteristics of the Mine
Act’s enforcement scheme. First, once an inspector
identifies a violation of an evacuation standard, or any
standard, significant and substantial or not, if the op-
erator does not abate the violation by correcting the
identified condition within the time period prescribed
by the inspector, the operator is subject to a Section
104(b) withdrawal order for its failure to do so.8* More-
over, if a Section 104(d)(l) predicate unwarrantable
failure citation is in place, an inspector has the ability to
issue unwarrantable failure withdrawal orders for non-
significant and substantial violations if he believes that
the operator is not taking its obligations regarding the
evacuation standards seriously.

In the same vein, if an operator were not putting forth
a good faith effort towards compliance, MSHA has the
ability to levy significant penalties beyond the standard
formulation under 30 C.F.R. 100.5.%° These special as-
sessment powers provide MSHA with all the flexibility
it needs to provide meaningful consequences for viola-
tions of evacuation standards.

While it is unclear in exactly what way the Commis-
sion believed the standard would be rendered ineffec-
tive, its discussion of the issue implies that the signifi-
cant and substantial designation is the only meaningful
tool in MSHA'’s arsenal, which simply is not true. The
only way this situation would affect the impact of viola-
tions of such evacuation standards is in their effect on
the pattern of violations analysis, which relies on sig-
nificant and substantial citation issuances and final or-
ders, among other factors, as screening criteria. Even
so, the pattern of violations screening takes other safety
and compliance parameters into account which would
be affected by severe non-significant and substantial
violations of evacuation standards, such as the issuance
of 104(b) withdrawal orders and 104(d) unwarrantable
failure citations and orders.

In Cumberland, the Commission placed a great deal
of emphasis on the fact that the violations at issue were
“evacuation standards.” It devoted several paragraphs
to discussing the legislative and regulatory history of
these standards, explaining that “evacuation standards
are different from other mine safety standards[,]”” and
are ‘“intended to apply meaningfully only when an
emergency actually occurs.” Yet, for all of its emphasis
and discussion regarding the MINER Act and evacua-
tion standards, the holding in Cumberland was not lim-
ited to evacuation standards, or limited in any way at
all. While the Commission definitely overshot the mark
with its holdings in PBS Coals and Cumberland, it is

83 Cumberland at 7-8.

84 p L. 95-164, 91 Stat. 1290, (1977).

8530 C.F.R. 100.5, Determination of Penalty Amount; Spe-
cial Assessment provides that “(a) MSHA may elect to waive
the regular assessment under § 100.3 if it determines that con-
ditions warrant a special assessment. (b) When MSHA deter-
mines that a special assessment is appropriate, the proposed
penalty will be based on the six criteria set forth in § 100.3(a).
All findings shall be in narrative form.*

possible to make an argument that evacuation stan-
dards should be given some kind of special consider-
ation.

IV. The ‘Evacuation Standards’ of Cumberland
Coal Resources—Maybe They Should be Treated
Differently.

It is not necessarily an unreasonable position to ar-
gue that for alleged violations of “evacuation stan-
dards,” the third element of the Mathies significant and
substantial test should be treated differently. This is not
the problem with Cumberland. As the Commission
forcefully explains in Cumberland, evacuation stan-
dards are different than other mine safety standards.®
Moreover, the fact that many of these obligations only
came into existence after the passage of the 2006
MINER Act, a piece of legislation specifically enacted to
increase miner safety in emergency situations, lends
support to the position that these standards may be ap-
propriately treated differently than other safety and
health standards.

The proposition that emergency standards should be
considered in the context of an emergency has some in-
tuitive appeal. The Commission’s holding in Cumber-
land made some very reasonable and persuasive points
in this regard. However, it is inaccurate to state that
these standards are “intended to apply meaningfully
only when an emergency actually occurs.”®” The exist-
ence of these standards creates an obligation for com-
pliance at all times. Failure to achieve rapid compliance
when cited, or repeated failures to maintain compli-
ance, can subject an operator to withdrawal orders and
significant civil penalties at MSHA’s discretion. Thus,
these standards apply meaningfully at all times. On the
other hand, it is certainly correct to say that evacuation
standards only provide observable benefits to miners in
the event of an emergency. The Commission’s state-
ment is akin to arguing that car insurance only protects
you when you have an accident. The policy is in effect
and protects the insured at all times; however, it only
pays out when there is an accident.

Nonetheless, the two cases the Commission cited to
support its position that it ‘““never required the establish-
ment of the reasonable likelihood of [an emergency]
when considering whether violations of evacuation
standards are significant and substantial,” while not
making any such broad-based proclamation as in PBS
Coals or Cumberland, do give some support to this ap-
proach for evacuation standards.®® However, review of
these cases, Maple Creek Mining, Inc. and Rushton
Mining Co., reveal that they do not stand for this propo-
sition as clearly as the Commission suggests.

Maple Creek Mining, Inc. involved a fairly unique set
of circumstances.®® The Maple Creek Mine had such a
significant water percolation and seepage problem that
the operator was pumping out between 1.2 million and
2 million gallons of water per day to maintain produc-
tion.”® It was established that there existed in the cited
escapeways a water accumulation of such a magnitude
that miners would have to walk a narrow passageway

86 Cumberland, at 7 (emphasis added).

87 Id.

88 Id.

89 Maple Creek Mining, Inc., 27 FMSHRC 555 (Aug. 2005).
90 Id. at 556.
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along the right rib to avoid the 6- to 17-inch mud and
muck accumulation that existed in the remainder of the
escapeway.”! The Judge concluded that the conditions
created a hazard that would prevent miners, including
those that might be carrying a stretcher, from swiftly
negotiating the escapeway.®* Notably, the very shift be-
fore the subject order was issued, a miner had slipped
and been injured while walking the narrow path; this
was not in any sort of emergency situation.®® One very
significant observation made by the Commission, which
indeed makes the Commission’s reference in Cumber-
land to Maple Creek of questionable import, is that “the
Judge found, and Maple Creek did not dispute, that the
mine had been experiencing methane and ventilation
problems when the withdrawal order issued.”®* Thus, it
is quite possible that the Commission may have based
its determination of reasonable likelihood based on a
combination of the pervasive nature of the conditions
and the presence of circumstances which made the use
of the escapeway reasonably likely. It is also interesting
to note that the Maple Creek language referenced by
the Commission in Cumberland was in relation to the
analysis of the fourth Mathies requirement regarding
the severity of the injury, not whether an injury was rea-
sonably likely to occur.”®

Rushton Mining Co. involved a situation in which the
operator had designated an escapeway route that
MSHA alleged was not “the safest and most direct prac-
tical route to the nearest mine opening suitable for the
safe evacuation of miners,” within the meaning of 30
C.F.R. 75.1704-2(a).°® The Judge agreed, finding that
the escapeway designated in order to abate the viola-
tion was more direct and less than one third the dis-
tance of the operator’s cited escapeway.®” He also de-
termined that the violation was not significant and sub-
stantial because the inspector had not been able to
provide persuasive testimony regarding the hazardous
nature of being forced to use the operator’s escape-
way.”® The sole issue on appeal to the Commission was
whether the Judge erred in determining that the viola-
tion was not significant and substantial.”®

The Secretary argued, much like she did in Cumber-
land, that “the seriousness of Rushton’s violation of the
escapeway standard must be evaluated within the con-
text of the occurrence of an emergency and in compari-
son to the escapeway subsequently designated.”'°° The
Commission began by briefly summarizing its case law
regarding significant and substantial. However, not
only did the Commission not directly address the Sec-
retary’s very specific assertion that the significant and
substantial analysis should be conducted assuming an
emergency, but in fact it proceeded to find that the Sec-
retary had failed to establish that the violation contrib-
uted to a discrete safety hazard as required to fulfill the

91 1d. at 560.

92 [d.

93 Id. at 564.

%4 1d.

95 Id. at 564, n.5. “The potential for slips and falls would
therefore be even greater during a mine evacuation. Conse-
quently, the miners’ everyday travel over the escapeway route
is of little relevance to the fourth Mathies element.”

96 Rushton Mining Co., 11 FMSHRC 1432 (Aug. 1989).

971d. at 1434.

98 See Id.

99 1d. at 1435.

100 Id.

second Mathies requirement.'®! It explained: ... the
Secretary has failed to show that the distance, travel
time, or any inherent qualities of the cited route posed
a discrete safety hazard.”!'°? Accordingly, while the
Commission did go on to very briefly discuss the third
and fourth Mathies elements together at the same time,
the remainder of the opinion is dicta. Even so, the lan-
guage employed does actually suggest that the Commis-
sion may have looked upon the Secretary’s position re-
garding the assumption of an emergency favorably.
Nonetheless, in its brief discussion regarding the third
and fourth Mathies elements, the Commission did state
that the Secretary failed to show that the new route
posed a reasonable likelihood of injury ““in the event of
an evacuation.”%3

Despite the above discussion of how these two cases
do not completely support the Secretary’s and the Com-
mission’s position, the language used by the Commis-
sion therein does leave open the issue of whether an
emergency situation could be assumed.

The movement to an assumption of an emergency
situation for violations of evacuation standards has po-
tential to create some significant problems for mine op-
erators. Significant and substantial violations play a
large role in MSHA'’s pattern of violations screening cri-
teria. Indeed, all three screening criteria take signifi-
cant and substantial violations into account. Among the
parameters contained in the screening criteria are sig-
nificant and substantial issuances in both absolute
number and rate per 100 inspection hours, significant
and substantial final orders of the same mandatory
standard, and significant and substantial unwarrantable
failure final orders.'®* No matter what the Commission
says, it is clear that under the Cumberland framework,
nearly all violations of evacuation standards are going
to be issued, and are likely to remain, designated as sig-
nificant and substantial. What this means is that more
operators are going to fulfill the pattern of violations
screening criteria because of significant and substantial
violations of evacuation standards.

While there is thus some indirect support in 40 years
of precedent for the argument that one should assume
the existence of an emergency when considering
whether a violation of an evacuation standard is signifi-
cant and substantial, it is crucial to note again that this
is not the holding in PBS Coals and Cumberland. These
cases held that the third Mathies element should be
considered assuming that the hazard has occurred, and
were not limited to evacuation standards. With the state
of the law as it is now with the Cumberland construc-
tion of the significant and substantial test applying to
violations of all standards, mine operators are going to
experience increased significant and substantial issu-
ances and final orders across a broad spectrum of
safety and health standards.

V. Conclusion

Although the scope of ‘“‘significant and substantial”
has stayed largely constant since the Commission’s de-
cisions in National Gypsum and Mathies, it has been
dramatically broadened with the Commission’s recent
decisions in PBS Coals and Cumberland Resources.

101 1d. at 1436.

102 Id.

103 Id. at 1437 (emphasis added).
104 Id
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Where the test under the third Mathies requirement
had long been interpreted to inquire as to whether an
injury-producing event was reasonably likely to occur
under continued normal mining operations, the appro-
priate inquiry after these recent cases is much different.
Now, rather than looking forward from the time of the
violation, the question has essentially been changed to
ask whether an injury is reasonably likely to occur, as-
suming the occurrence of the contemplated hazardous
event. This change represents a significant and largely
unsupported departure from past jurisprudence.

While the Commission, in reiterating its new position
regarding the third Mathies requirement in Cumber-
land, placed a great deal of emphasis on the fact that
the violations at issue related to ‘“‘evacuation stan-
dards,” its holding regarding the third Mathies require-
ment was not so limited. Rather, the language used by
the Commission in Cumberland clearly establishes that
this analytical approach represents the appropriate sig-
nificant and substantial analysis for alleged violations

of all mandatory safety and health standards. This is not
to say that it would be unwarranted to apply a different
analytical approach when determining whether viola-
tions of evacuation standards are significant and sub-
stantial. These standards are indeed different from
other safety and health standards. Moreover, there is
some support for the application of a different approach
in past jurisprudence. However, this is not the holding
of PBS Coals or Cumberland.

If the Commission continues to employ the approach
established in these recent cases, mine operators will
experience significant consequences. The practical ef-
fect will be a much larger proportion of alleged viola-
tions being issued and remaining significant and sub-
stantial. This will in turn result in increased civil penal-
ties and more operators contending with the specter of
the pattern of violations treatment. One thing is certain:
While many mine operators may not yet be aware of the
changes wrought by the Commission through PBS
Coals and Cumberland, they will be—and soon.
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