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Employee’s condition
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How much if any leave

n reasonable accommodation = effective accommodation 

n employer’s choice under ADA, not employee’s choice

n FMLA:  12 workweeks (60 days)
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How much if any leave

n intermittent leave versus regular and predictable 
attendance

n ADA:  additional leave or a modified work schedule beyond 
the FMLA 12 weeks

n ADA undue hardship defense (not under FMLA)
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How much if any leave
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Designating and calculating leave

n workers’ compensation leave can be counted toward FMLA 
12 weeks (run concurrently)

n employee receiving workers’ compensation benefits 
cannot be required to exhaust other available paid leave 
such as vacation time or sick leave

n employees on FMLA leave may be required to exhaust paid 
leave
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Returning to work

n FMLA requires job restoration 

n ADA may require reasonable accommodation to the 
returning employee

n Is employee “qualified” under ADA (able to perform the 
essential functions)

n The “interactive process” under the ADA
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Light duty

n offer of suitable employment to cut off workers’ 
compensation

n ADA does not require employer to create position

n subtle distinctions between furnishing light duty (which 
the EEOC does not generally require) and making 
reassignment to vacant positions or job restructuring 
(which may be required)



© 2005 Dinsmore & Shohl LLP

Light duty

n other reasonable accommodations required under ADA

n under FMLA, cannot force employee to take light duty

n employee cannot waive FMLA rights

n temporary transfer under FMLA where employee on 
intermittent or reduced schedule
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Medical examinations

n ADA return-to-work physical must be job-related and 
consistent with business necessity

n FMLA “fitness-for-duty” certification “need only be a 
simple statement of an employee’s ability to return to 
work.” FMLA permits only one fitness for duty certification
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Medical examinations

n objective and individualized inquiry

n compared to ADA and workers’ compensation, FMLA is 
rather restrictive with respect to obtaining medical 
information
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Medical records

n Workers’ Compensation permits more employer access 
and discovery

n medical records confidential and separate from other 
records
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TIPS TO AVOID LIABILITY

1. Know which laws apply to your company

2. Have written policies (employee rights and obligations)

3. Centralize decision making

4. Train supervisors and managers

5. Have system for tracking absences (protected vs. not protected)

6. Document interactions with employees
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