














# s om

EMPLOYMENT LAW

conduct. However, not all courts have fol-
lowed this tack.

Staub v. Proctor Hospital

(7th Cir. 2009)

Bucking the trend unifying the standard
for analyzing cat’s paw cases, the Seventh
Circuit Court of Appeals recently drew a
line in the sand and adopted a very limited
application of this theory that severely lim-
its a plaintiffs’ ability to use it successfully.
Staub v. Proctor Hospital, 560 F.3d 647 (7th
Cir. 2009). The plaintiff, Staub, was an angi-
ography technologist at the Proctor Hospi-
tal in Peoria, Illinois, and a member of the
Army Reserves. In late 2000, a new indi-
vidual took over the department’s schedul-
ing duties and moved Staub back into the
weekend rotation, which sometimes cre-
ated conflicts with his military schedule.
The scheduler was aware, and had advance
notice, of Staub’s obligations. However,
when he approached her about the con-
flicts, she would become agitated. Some-
times, she would change the schedule after
the head of the department spoke with
her. On other occasions, she would post a
notice on the bulletin board that volunteers
were need to cover the drill weekend, make
Staub use his vacation, or schedule him for
extra shifts.

In 2003, Staub was called to active duty
and was gone for 92 days. On returning, the
scheduler continued to be unhappy with
Staub and his military requirements. She
would roll her eyes about his. The sched-
uler told another employee that Staub’s
“military duty had been a strain on the ]
department,” and “she did not like him as
an employee.” 560 F.3d at 652. The sched-
uler also asked other employees to help
her get rid of Staub. In January 2004,
plaintiff received an order to report for
“soldier readiness processing.” The depart-
ment leader “became apprehensive” and
asked Staub several times a week when
his deployment would begin. The depart-
ment was shorthanded at the time, and
temporary technicians would have to be
hired when he left. That month, the sched-
uler gave Staub a written warning accus-
ing him of shirking his duties, and he was
told to remain in the general diagnostics
area unless he told his superiors where he
was going and why. The scheduler later

called Staub’s reserve unit administrator
to ask if he could be excused from some
of his duties. A few months later, another
employee, who also had a problem with
Staub, complained that he was abrupt and
would frequently “absent himself from the
department.” Id. at 653,

On April 20, 2004, Staub went to the

Even the most thorough
review process can still
become tainted by the
influence and involvement
of a biased employee.

department head’s office to let him know
that he was going to lunch. The depart-
ment head was not there, so Staub left him
a voice mail. Staub returned 30 minutes
later, at which time the department head
arrived and demanded to know where he
had been and why he had not been able to
find Staub, Staub’s explanations did not
satisfy the department head, as he already
had met with the vice president of human
resources and decided to terminate plain-
tiff had been made. They went to the vice
president of human resources’ office, and
Staub was told that he was terminated and
escorted from the hospital. The vice presi-
dent of human resources testified that she
never spoke with any of the other techs
and had no idea that the scheduler had
wanted Staub fired. She stated that she
had reviewed his employee file, including
his latest evaluation, which was good, and
his write-ups. After reviewing the file, she
decided that Staub, despite his technical
competency, did not work well with others
and had been insubordinate, which war-
ranted termination. She stated that she did
not consider his military involvement in
her decision to discharge him.

Before trial, Proctor Hospital filed
motions in limine to exclude evidence of
the non-decision maker’s military ani-
mus, particularly the scheduler’s. The dis-
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trict court denied the motions but stated
that “the animus by a nondecisionmaker
is only relevant if she exercised singular
influence over the decision-maker.” Id. at
657. The court issued that instruction to the
jury. The jury returned a verdict in favor of
plaintiff and awarded $57,460 in damages.
Proctor Hospital appealed.

The Seventh Circuit reviewed the exist-
ing cat’s paw theory case law, finally stating
that, consistent with Federal Rule of Evi-
dence 104(b), the trial judge should make
a threshold determination of whether a
reasonable jury could find “singular influ-
ence” on the part of the biased subordi-
nate before admitting evidence of that
non-decision maker’s animus or instruct-
ing the jury on the cat’s paw theory. Con-
sequently, in this case, the Seventh Circuit
held that the jury should not have consid-
ered the cat’s paw theory, and the district
court should not have admitted the evi-
dence of animus. The Seventh Circuit fur-
ther determined that the evidence showed
the vice president of human resources had
exercised independent judgment, following
areasonable review of the facts, in deciding
to terminate Staub, and the Seventh Circuit
reversed and directed a judgment in favor
of Proctor Hospital. After this ruling, Staub
petitioned the Supreme Court for a writ of
certiorari.

In his petition for review, Staub con-
tended that the Seventh Circuit’s stringent
standard—requiring a plaintiff to demon-
strate that the nonbiased decision maker
had acted merely as a rubber stamp for an
allegedly biased supervisor—perpetuated
an established conflict among the federal
appeals courts about the correct standard
for cat’s paw cases. However, Proctor Hos-
pital, arguing that the court should deny
review, claimed that the circuit courts of
appeal did not disagree regarding whether
an independent investigation severed a
causal connection between allegedly biased
subordinates and the ultimate decisions to
discharge. Proctor Hospital also argued
that this case was not an appropriate vehi-
cle for deciding the appropriate standard
of influence under the cat’s paw doctrine
as a whole.

The Supreme Court has indeed accepted
review of this case, creating the possibility
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Improve Trial Practice € page 20

Follow-up conferences, assignments and
continuing communication, both within
the team and with clients, are required to
assure appropriate progress is being made.
Any previously established strategy and
related operational plans also need to be
adjusted as necessary to meet changing
circumstances.

Defending litigation in this way inte-
grates appellate counsel fully within the
trial team generally. For example, responsi-
bility for particular tasks, such as preparing
and filing a motion for summary judgment,
can be shared by appellate and trial coun-
sel. Work can flow between the trial and
appellate firms as required. There’s obvi-
ously a learning process in doing so, partic-
ularly if counsel haven’t previously worked
together. However, that process also results
in improved working relationships and
greater confidence over time, both in the
initial case and those occurring later.

Cost Considerations

As previously discussed, appellate coun-
sel can add value to defending trial court
litigation by developing, pursuing and
presenting defenses based on valid legal/
procedural arguments, not simply fac-
tual ones. Adding such defenses increases
the likelihood of success if the trial court

accepts them. It also increases the likeli-
hood of reversal on appeal in the event the
trial court rejects them, since they may
involve standards of independent appel-
late review. If the only disputes in the lit-
igation concern disputed facts or witness
credibility, there’s generally no valid basis
for an appeal. Accordingly, any adverse
trial court result necessarily would become
final, without any appellate review.
Having appellate counsel visibly
involved in adding such defenses to the lit-
igation mix, and plaintiffs’ concern that
a defendant might appeal and seek a new
trial if there are eventual adverse trial court
legal/procedural rulings, also may increase
the likelihood of a favorable pretrial settle-
ment. The additional cost of engaging ap-
pellate counsel thus needs to be considered
in relation to the possible greater likelihood
of achieving a more favorable outcome than
might otherwise occur, either in the trial
court or in terms of preserving valid legal/
procedural issues for later appellate review.
Cost savings also may be accomplished
by encouraging a more efficient approach
to general litigation management and work
assignments. [fa defense team doesn’t have
a clear idea concerning what it is trying to
accomplish to achieve the litigation’s gen-
eral goals, or what those goals might be,
substantial time and therefore expense

may be wasted in pursuing tasks that don’t
have any particular legal or strategic sig-
nificance. Adopting a more thoughtful
approach to general litigation management
in relation to a three-dimensional litigation
strategy approach results in using the trial
team’s time and resources in the most pro-
ductive, efficient ways.

Conclusion
Adding appellate counsel to the trial court
defense team can substantially improve the
defense’s quality. Doing so also can sub-
stantially improve the client’s likelihood
of success in settlement, trial or on appeal.
Appellate lawyers’ analytical and advocacy
skills can be employed to great advantage
in such situations. However, there is nec-
essarily a learning curve for all concerned.
To be most effective, appellate counsel
should become involved in litigation hav-
ing appeal potential as soon as it is iden-
tified. Cooperative working relationships
need to be established with trial counsel.
This combined approach to litigation man-
agement also should lead to cost savings, as
the defense team’s efforts are applied most
efficiently in relation to the case’s goals.
This cooperative team approach can be
highly effective in helping to achieve the
client’s litigation objectives. n
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that a final decision will establish a uni-
fied standard applying the cat’s paw theory
and a standard defense against it. However,
because Staub involves a USERRA claim,
with a specific, statutory standard for
actionable discrimination that is stricter
than many other standards, a Supreme
Court ruling reversing the Seventh Circuit
and broadening the application of the cat’s
paw theory might merely apply to USERRA
cases, instead of providing a broadly appli-
cable set of guidelines for use in all cases of
imputed intent.

Conclusion

A decision by the Supreme Court in Staub
will certainly affect this area of the law,
potentially establishing a general cat’s paw
standard. At the very least the Supreme
Court will provide additional guid-

ance and insight into how this body of
law will continue to develop. However,
we can already glean some best practices
from the existing case law that employers
should follow to avoid committing unlaw-
ful discrimination.

First, it is apparent that the greater the
extent to which a decision maker con-
ducted an independent investigation, the
better. While reviewing an employee’s per-
sonnel file and disciplinary record may
establish some degree of independence,
courts typically expect a decision maker to
interview the employee in question. Evi-
dence that a decision maker conducted a
broad investigation, for instance, by inter-
viewing other employees, will strengthen
a case. The bottom line is that counsel
should advise decision makers to take steps
to ensure that they rely on credible, accu-
rate, and untainted information. An inves-
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tigation’s qualities will depend not only on
the facts of a particular case, but also an
employer’s risk aversion or cautiousness.
Additionally, if a company plans to have
the human resources department inde-
pendently review situations and draw
independent conclusions on discipline or
discharge, an employer must take all nec-
essary steps to keep individual supervi-
sors or subordinates completely dissociated
from that process. If a subordinate is per-
mitted to participate in the process other
than to report the facts during an indepen-
dent investigation, then a company risks
having established an independent human
resources investigation a process for noth-
ing. Even the most thorough review process
can still become tainted by the influence
and involvement of a biased employee.
Moreover, an independent investiga-
tion has virtue beyond just potentially



protecting an employer from liability due
to the influence of a biased, subordinate
employee. Accordingly, employers and
their counsel must vigilantly ensure that
an ostensibly independent review process
does not merely become an elaborate “rub-
ber stamp.” An employer should design
an independent review to ensure that the

employer makes a correct, unbiased deci-
sion regardless of the situation. In other
words, not only should the review process
help shield an employer from liability, it
should prevent these situations from devel-
oping in the first place.

The law surrounding the application
of the cat’s paw theory certainly has not

been drawn in black and white. While the
Supreme Court’s decision in Staub may
illuminate some of the existing gray areas,
employers and their counsel bear responsi-
bility for improving employment decision-
making processes, regardless of the twists
and turns that the law may take until a pre-
cise legal standard emerges in this area.ll
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tration process engineered by NAF and the
others was merely a more expedient way to
accomplish a result. Obviously a consen-
sual process is not going to work here.
Unfortunately, the anti-arbitration tip-
ping point has been the allegations involv-
ing the fairness of certain dispute resolution
providers that made arbitration the anath-
ema of dispute resolution processes. We
must now create simple and consistent pro-
cesses and make accurate, impartial infor-
mation readily accessible to consumers to
help overcome the aversion to arbitration.
Therefore, the “new process” should be a
mechanism that continues to offer the ben-
efits of the current system with sufficient
fairness protections to minimize the down-
side risk. An “Arbitration 2.0” if you will.
Widespread procedural applicability is

another key challenge. Business and com-
merce is no longer tethered to social strata,
geography or ethnicity; it occurs anywhere
and everywhere. The mechanisms imple-
mented to resolve disputes must be as
seamless as the commercial stream from
whence they came. Technology is a natu-
ral adaptation, but the ADR community
has been slow to effectively tie technology
with dispute resolution. Exceptions exist
such as online purchases being resolved
through online dispute resolution pro-
cesses, like those administered by Square
Trade and Pay Pal. We need to figure out
how to adapt emerging technologies to bet-
ter replicate the interpersonal touch neces-
sary to resolve disputes.

Amidst the present turmoil and uncer-
tainty, it is too early to tell whether manda-
tory pre-dispute arbitration will disappear

forever, or whether it can be dusted off,
shined up and placed back on the mantle
of viable options. What is for certain is that
the status quo cannot just drift and even-
tually morph into something worse. Busi-
nesses and consumers alike rely on the
notion that mechanisms exist for the reso-
lution of disputes. It will take a concerted
effort by all stakeholders to create mecha-
nisms that satisfy the interests of the con-
stituents. The business community will
have to be flexible; the judiciary must be
supportive; the legislature must be coop-
erative; and ultimately the consumers will
need to buy into the concept. Especially
in these trying times, we cannot afford to
let disputes pile up while business bogs
down. Resolving disputes requires con-
scious choices and taking action. This is a
call to ARMs. im
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dential and are binding only on the parties
under principles of res judicata, refused
to vacate the portion of the court’s deci-
sion addressing a claim under the Geor-
gia Wholesale Distribution Act, noting
that “[v]acating a portion of that opinion
deprives the public of the full measure of a
reasoned public act.”

Conclusion: Scientia Potentia Est
(“For also knowledge itself is power,” stated
originally by Francis Bacon in Meditationes
Sacrae (1597))

It is important to be aware of the pos-
sibility of vacatur as a form of relief from
the collateral consequences of an adverse
judgment, the standard to be employed by
the court from whom relief will be sought
and the circumstances under which vaca-
tur as part of a settlement has been found
to be equitable and, thus, appropriate, in
the past. im
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