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Labor and Employment Corner

MICHAEL NEWMAN AND FAITH ISENHATH

Appearance: A New Protected Class Under Title VII?

Research suggests that one’s appearance matters
in modern society. Studies have shown that good-
looking students tend to receive higher grades than
their less attractive counterparts.! Similarly, “plain-
looking” individuals earn 5 to 10 percent less than
“average-looking” individuals, who in turn earn three
to eight percent less than “good-looking™ people.
Height can also affect income, with each inch earning
individuals $700 or more per year.? Research likewise
reveals attractive people often receive better medical
attention from doctors and lighter sentencing from the
criminal justice system.*

The term “appearance” encompasses a
variety of attributes such as physical looks,
personal style or dress, and physical char-
acteristics (height, weight, eye color, and so
forth). Even though it is widely recognized
that society places significant value on appear-
ance, many have started to question whether
employers should be permitted to consider
appearance (consciously or subconsciously)
when making employment decisions. Some
argue such judgments are merely a practical
reality of life. However, claims of discrimina-
tion based on appearance are on the rise in
the United States, sparking increasing debate
over whether one’s appearance deserves pro-
tection under federal law.

Appearance-based discrimination cases have
recently received significant media attention.
In Michigan, two Hooters restaurant waitresses
sued claiming they were fired for being over-
weight.® In New York, a bank
employee claimed she was

terminated for being “too

hot” and good-looking, a

case which is now pending

in arbitration.® The claims in
these cases arise under state
law. Numerous state and local
governments have outlawed appear-
ance discrimination on some basis
including, among others, Michigan;
. New York; Illinois; San Francisco;
// Santa Cruz, Calif.; Madison, Wisc.;
Birmingham. Ala.; and Washington,
D.C. The vast majority of these state and local laws
protects individuals against discrimination based on
weight, height, and other immutable characteristics.
In another recent case, Keegan v. Delta Air Lines.
and Jet Blue Airways,” a flight attendant filed suit in
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the Western District of Pennsylvania alleging sex dis-
crimination because she was denied a job assignment
for not dressing provocatively enough.® This demon-
strates the infiltration of appearance-based claims into
federal law.

The Current State of Federal Law

Title VII of the Civil Rights Act of 1964°, the
Americans with Disabilities Act (ADA)", the Age
Discrimination in Employment Act (ADEA)Y!, and the
Genetic Information Nondiscrimination Act (GINA)"
are important anti-discrimination laws afforded to
employees under federal law. Together, these statutes
prohibit discrimination based on race, color, religion,
sex, national origin, disability, age, and genetic infor-
mation. Discrimination based on appearance, which
is not listed in any of those statutes as a protecied
classification, is not currently expressly prohibited
by federal law.?* Accordingly, in order to successfully
pursue an appearance-based discrimination  claim
under current federal law, an individual must success-
fully link an appearance-based discrimination claim
with discrimination based on a class that is protected
under Title VII, the ADA. the ADEA, GINA or some
other federal statute.

Individuals, however, have had mixed success in
couching their appearance discrimination claims as
affecting categories protected under federal law. For
example, the most common appearance-based dis-
crimination claims that individuals have tried to bring
under the ADA concern whether being overweight
can be considered a disability. To be successful
under the ADA, an individual must show that his or
her physical or mental impairment substantially limits
at least one major life activity, that he or she has a
record of that type of impairment, or that he or she
is perceived as having such an impairment.” Both
the First Circuit Court of Appeals in Cook v. Rbode
Island'® and a federal district court in New York in
Butterfield v. New York State’ have concluded that an
individual's morbid obesity can be a disability under
the ADA, as it substantially limited (and was perceived
as being substantially limiting to) the plaintiffs’ abili-
ties to perform various job functions. However, not
all such claims have achieved similar success. More
recently', another federal district court, in Florida,
determined weight was not protected under federal
law, finding that “[o}besity, even morbid obesity ...
does not constitute a physical impairment [under the
ADA] unless it is the result of a physiological disorder
or condition.””



While Title VII's protections against sex discrimi-
nation have been interpreted to prohibit appearance
standards—such as dress codes that demean women'
or that unequally burden one sex over the other®—
other discrimination claims concerning employment
dress codes have not been as successful. In Jespersen
v. Harrab’s Operating Co. Inc., a bartender was termi-
nated for refusing to style her hair and wear makeup,
which violated her employer's new “Personal Best”
program.’® While Jespersen felt that being forced
to wear makeup was “degrading,” the Ninth Circuit
Court of Appeals upheld the employer’s dress code
finding it equally burdensome to women and men.”!
The court further noted that while it supported
Jespersen’s right to be “true to herself,” it feared what
would result if it upheld her dxscrlmmatlon claim—
“we would come perilously close to holding that
every grooming, apparel, or appearance requirement
that an individual finds personally offensive, or in
conflict with his or her own self-image, can create a
triable issue of sex discrimination.”

Should Appearance Discrimination Be Federally Pro-
hibited?

Even though a person’s appearance is not cur-
rently a protected classification, there are those who
contend that it should be, and there are multiple
arguments both in support of, and in opposition to, a
federal law on the subject. Those supporting such a
federal law argue that allowing appearance discrimi-
nation can have adverse and unintended consequenc-
es within the employment setting and for society as a
whole, as demonstrated by the above-cited statistical
evidence. Permitting employers to make hiring and
firing considerations based on appearance can create
a subpar workforce if employers place less emphasis
on the qualities that truly signify a good employee
(such as educational background and prior accom-
plishments) and more emphasis on physical traits that
are likely unrelated to possession of a good work
ethic. Similarly, concerns that standards of beauty
are culturally driven might lead to a workforce that
is more homogenous and less diverse overall.? More
generally, another concern is that allowing appear-
ance discrimination claims could provide further sup-
port for a society that is already overly preoccupied
with appearances.?

Another issue is that there is no objective measure
for attractiveness, because beauty is very much in the
eye of the beholder. As one judge noted, “InJo Court
can be expected to create a standard on such vaga-
ries as attractiveness or sexual appeal.” Also without
clear standards, employers will be unable to properly
assess the risk of particular employment decisions,
ultimately hindering those decisions. In fact, “[the
less cohesive and identifiable (and the more amor-
phous) a group characteristic is, the more it arguably
intrudes on the freedom of employers to make deci-
sions without fear of liability for violating an employ-

ment discrimination law.”? Because appearance is
such a broad concept, allowing appearance-type
discriminatory claims could potentially create a glut of
ligation, the extent of which is unknown.

Ultimately, many posit that a federal law pro-
hibiting appearance discrimination will never come
to fruition, as the law is neither intended, nor is it
capable of, completely eradicating all discriminatory
behavior.” After all, even many of the current fed-
eral laws prohibiting discrimination against specified
individuals allow for exceptions, such as when a
business necessity or bona fide occupational quali-
fication exists. Likewise, with modermn technological
and medical advances, many atributes of an indi-
vidual’s appearance are increasingly being considered
mutable, further decreasing the perceived need to
protect against discrimination for such characteristics.
Therefore, many argue, simply because some inequal-
ity may exist does not mean that there should be a
federal law prohibiting it, contending that it may be
that some forms of allegedly discriminatory behaviors
should simply be chalked up as “minor indignitlies]
suffered by us all.”®

Conclusion

With the rise of appearance-based litigation,
employers, employees, job applicants and their
counsel must be cognizant of these types of claims.
Therefore. when implementing a dress code or mak-
ing determinations that relate to, or in any way rely
on, physical attributes of an employee or prospective
employee, employers should make certain that they
have a sound and objective rationale for their deci-
sions. Similarly, emplovees and job applicants should
realize that, if such standards affect an existing pro-
tected class, they may be unlawful and violate federal
law. Only time will tell whether or not appearance
discrimination will be a new protected class under
federal law. TFL
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