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The early 1970s ushered into Ken-
tucky a push to bring about
statutory changes that would open

up state and local government to more
effective public oversight. Prior to that
time, Congress had enacted the federal
Freedom of Information Act, and
numerous states had followed suit with
similar laws. Kentucky, however, had
not codified the public’s right to review
governmental records. In the wake of
the Vietnam War and the Watergate
scandal, Kentucky’s newspaper editors
and publishers, working through the
Kentucky Press Association, began to
actively lobby the Kentucky General
Assembly to bring more transparency to
Kentucky government.

Beginning with the Open Meetings
Act enacted in 1974, and culminating
two years later with the enactment of
the Open Records Act, Kentucky began
the process of trying to ensure that gov-
ernment would be more transparent and
more accountable to the public for its
actions and inactions. In the subsequent
36 years, judicial interpretations and
additional legislative efforts, have given
the public more tools to monitor the
activities and actions of Kentucky pub-
lic agencies, resulting in a higher level
of public scrutiny and debate.

The Passage of the Act
The Open Records Act’s (ORA’s)

stated principle is that “access to infor-
mation concerning the conduct of the
peoples’ business is a fundamental and
necessary right of every citizen in the
Commonwealth of Kentucky.”1 “All
public records shall be open for inspec-
tion by any person, except as otherwise
provided by this Act [codified at KRS
61.870 to 61.884], and suitable facilities

shall be made available by each public
agency for the exercise of this right.”2

“Public records” were broadly defined
as “all books, papers, maps, photo-
graphs, cards, tapes, discs, diskettes,
recordings or other documentary materi-
als regardless of physical form or
characteristics, which are prepared,
owned, used, in the possession of or
retained by a public agency.”3 “Public
agency” was defined as:

every state or local officer, state
department, division, bureau,
board, commission, and authority;
every legislative board, commis-
sion committee and officer; every
county and city governing body,
council, school district board,
special district board, municipal
corporation, court or judicial
agency, and any board, depart-
ment, commission, committee,
subcommittee, ad hoc committee,
council or agency thereof; and
any other body which is created
by state or local authority in any
branch of government which
derives at least twenty-five per-
cent (25%) of its funds from state
or local authority.4

The Act explicitly exempts certain
types of records from disclosure; the
original version of the Act set forth the
following 10 exemptions:

• public records containing “informa-
tion of a personal nature where the
public disclosure thereof would
constitute a clearly unwarranted
invasion of personal privacy;” 

• records confidentially disclosed to
an agency for certain sanctioned
purposes;

• public records pertaining to the
prospective location of a business
or industry; 

• real estate appraisals, engineering
or feasibility estimates, and evalua-
tions made for the acquisition of
real property; 

• test questions, scoring keys, and
other examination data used for
licensing examinations; 

• records compiled by law enforce-
ment and administrative
adjudication agencies in a pending
investigation; 

• preliminary drafts, notes or corre-
spondence with private individuals
other than correspondence intended
to give notice of final action by a
public agency; 

• preliminary recommendations, and
preliminary memoranda with opin-
ions expressed or policies
formulated or recommended; 

• public records that federal law or
regulation prohibits disclosing; and 

• public records that another act of
the state legislature prohibits dis-
closing or makes confidential.5

The most contentious exemptions,
and the ones upon which this article will
focus, are the personal privacy and pre-
liminary documents exemptions
currently set forth in Ky. Rev. Stat. §
61.878(1)(a), (i), and (j). We will also
look at the definition of “public
agency,” a controversial area of debate
that has generated much litigation.

Early Cases Mixed on Degree of
Transparency Required

The breadth of the concept of per-
sonal privacy has always presented
problems, both for agencies responding
to records requests, and for courts in
subsequent litigation. Despite the Act’s
apparent preference for transparency
and disclosure of public records, early
opinions construing the Act applied the
personal privacy exemption broadly and
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sometimes inconsistently.6 For example,
in Board of Education of Fayette
County v. Lexington-Fayette Urban
County Human Rights Commission, the
Kentucky Court of Appeals refused to
recognize the presumption in favor of
disclosure of public records in applying
the personal privacy exemption to cer-
tain personnel records.7 The court noted
that in applying a similar exemption
under federal law, federal courts per-
formed a balancing test, weighing the
individual’s interests against the public’s
right to be informed, with a tilt in favor
of disclosure. The Kentucky Court of
Appeals, however, refused to “subscribe
to the tilting towards disclosure doc-
trine.”8 Instead, it stated that it would
“balanc[e] the interests of the parties as
well as those of the public measured by
the standard of a reasonable man.”9

Despite the Court of Appeals’ pro-
nouncement, other early opinions
mandated increased government trans-
parency. In Kentucky State Board of
Medical Licensure v. Courier-Journal &
Louisville Times Co., the Kentucky
Court of Appeals required the Board of
Medical Licensure to disclose certain
files that the board categorized as pri-
vate, including “complaints from private
individuals, certain correspondence
between the Board and other agencies
and physicians and reports of investiga-
tions.”10 The board claimed that these
files were “private” unless and until a
formal statutory complaint was filed by
the board against a physician, and that
they therefore fell within the prelimi-
nary documents exemptions currently
found in Ky. Rev. Stat. § 61.878(1)(i),
(j).11 But the Court of Appeals dis-
agreed, holding that “once final action
is taken by the Board, the initial com-
plaints must be subject to public
scrutiny.”12 In other words, “once such
notes or recommendations are adopted
by the board as part of its action, the
preliminary characterization is lost, as is
the exempt status.”13 This limitation on
the extent of the preliminary documents
exemption helped to open other records. 

The finality requirement was again
discussed in University of Kentucky v.
Courier-Journal & Louisville Times Co.
In that case, the Louisville Courier-Jour-
nal sought the disclosure of an official

response that was prepared after an
internal university investigation into
various NCAA allegations, and that was
provided to the NCAA.14 Although the
university argued that portions of the
response need not be disclosed because
they fell within the preliminary docu-
ments exemptions, the Kentucky
Supreme Court rejected this argument.15

The Court explained that the state legis-
lature “placed the burden on public
agencies to prove that a public record is
exempt from disclosure and stated that
the exemptions to public disclosure
‘shall be strictly construed even though
such examination may cause inconven-
ience or embarrassment to public
officials or others.’”16 Because the
response constituted the final action of
the university after extensive investiga-
tion, the Court held that it did not fall
within the preliminary documents
exemptions. The Court explained that
“[t]he fact that the Response was sub-
mitted prior to final action by the
NCAA is irrelevant. The only agency
subject to the provisions of the Act is
the University. The submission of the
report to the NCAA by the University
constitutes final action of the Univer-
sity.”17

In the early 1990s, the courts contin-
ued to acknowledge the Act’s emphasis
on openness and preference for disclo-
sure, even in a case where an exemption
was upheld. Thus, in Kentucky Board of
Examiners of Psychologists v. Courier-
Journal & Louisville Times Co., the
Kentucky Supreme Court refused to
require the disclosure of names of
patients who accused a psychologist of
sexual improprieties.18 Applying the
personal privacy exemption, the Court
found that disclosure “would constitute
a serious invasion of the personal pri-
vacy of those who complained against
[the psychologist], as well as other for-
mer clients involved in the
investigation.”19 Despite this result, the
Court ruled that disclosure is generally
favored and recognized that the agency
bears the burden of proof in contesting
an application for access to public
records. The Court also acknowledged
that the Act “exhibits a general bias in
favor of disclosure” in considering the
personal privacy exemption, and held

that the personal privacy exemption
could not be applied as a matter of gen-
eral policy, but had to be reviewed on a
“case-by-case basis.”20 This signified an
important shift in the jurisprudence
regarding the personal privacy exemp-
tion. Limiting the ability of an agency
to declare certain documents “private”
as a matter of policy, regardless of the
particular circumstances or identities of
the people involved, has been instru-
mental in enabling the public to see the
inner workings of important public
agencies.21

Early on, the courts also addressed
what constitutes a “public agency”
under the Act. In Frankfort Publishing
Co. v. Kentucky State University Foun-
dation, Inc., the foundation argued that
it need not provide access to its travel
and entertainment records, as it was not
a public agency as defined by the Act.22

Noting that the foundation “is a non-
profit Kentucky Corporation, the
purpose of which is to receive funds,
gifts, grants, devises and bequests and
apply them for the benefit of Kentucky
State University or its students, faculty,
staff, or agents,” the court reasoned that
“[a]n interpretation of KRS 61.870(1),
which does not include the foundation
as a public agency, is clearly inconsis-
tent with the natural and harmonious
reading of KRS 61.870 considering the
overall purpose of the Kentucky Open
Records law.”23 The “obvious purpose”
of the Act, the Court continued, is “to
make available for public inspection, all
records in the custody of public agen-
cies by whatever label they have at the
moment.”24 Thus, the Court found that
the phrase “or agency thereof” in the
ORA definition of “public agency”
encompassed the foundation.25

Amendments to the Act Increase
Transparency

During the 1990 General Assembly,
the ORA came under attack by several
legislators, apparently upset over partic-
ular rulings relating to public agencies
in their districts. There was a serious
effort to amend and limit the applicabil-
ity of the Act, which was opposed
strenuously by the Kentucky Press
Association (KPA) and others. An
agreement was reached between the leg-



islators and the KPA to delay any action
in 1990, and to create an interim com-
mittee to review the ORA and its impact
on the Commonwealth. Various legisla-
tors were appointed to that committee,
as well as three representatives of the
print media in the Commonwealth.

During the numerous committee
meetings, held over an 18-month period,
an interesting dynamic occurred:
because media representatives had
opportunities to explain in detail situa-
tions that were occurring throughout the
Commonwealth that were frustrating the
intent of the Act, the committee ended
up recommending major revisions to the
Act that increased its reach, rather these
recommendations were, for the most
part, accepted and enacted by the Gen-
eral Assembly.

Specifically, the amendments moved
the language previously codified at Ky.
Rev. Stat. § 61.882(4) into its own pro-
vision at § 61.871. That provision was
also strengthened to state:

The General Assembly finds and
declares that the basic policy of
KRS 61.870 to 61.88 is that free
and open examination of public
records is in the public interest
and the exceptions provided for
by Section 5 of this Act [codified
in KRS 61.878] or otherwise pro-
vided by law shall be strictly
construed, even though such
examination may cause inconven-
ience or embarrassment to public
officials or others.26

The amendments also expanded the
definition of “public agency” in order to
make clear that the term includes all
agencies of all governmental units.27 In
addition, the amendments added a new
exemption for records confidentially
disclosed to an agency, and compiled
and maintained in conjunction with cer-
tain sanctioned activities, that are
generally recognized as confidential or
proprietary and that if openly disclosed
would permit unfair commercial advan-
tage to competitors.28

The 1992 amendments also made an
extremely important procedural change.
Prior to 1992, any person denied a
record by a public agency could ask the

attorney general for an opinion as to the
propriety of that denial and the attorney
general would respond appropriately.
While the attorney general’s position
was that the response had the force of
law, there was no mechanism in place to
enforce the opinion. As a result, agen-
cies were routinely ignoring adverse
decisions. In 1992, the law was
amended to allow an appeal from the
attorney general’s decision, and to state
that if no appeal was taken, the decision
was to have “the full force and effect of
law and shall be enforceable” by the
appropriate circuit court.29

The provisions of the Kentucky law
providing for the use of the attorney
general’s office have been praised by
many, and have been held up nationally
as an example of an inexpensive and
effective remedy that can be used by
both ordinary citizens and by the media.
These provisions were central to a
recent circuit court decision in an action
brought against the Cabinet for Health
and Family Services by the Todd
County Standard.30

Following the 1992 amendments, the
Kentucky Supreme Court summarized
the application of the Act as follows: 

The unambiguous purpose of the
Open Records Act is the disclo-
sure of public records even
though such disclosure may cause
inconvenience or embarrassment.
An extensive mechanism has
been created for exercise of the
right of inspection and imposes
upon the record custodian the
duty to respond appropriately.
Public agencies are authorized to
adopt rules and regulations but
may not impose requirements
which have the effect of thwart-
ing access. In the event the
request for access is denied, the
agency must state the specific
exemption which authorizes with-
holding the record and a party
denied access may seek review
by the Attorney General and the
burden of proof is upon the
agency.31
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Although the intent of the 1992
amendments was to increase trans-
parency and effectuate change, the
exemptions set forth in § 61.878 contin-
ued to be used as a shield against
disclosure, and Kentucky courts contin-
ued to struggle with balancing the
exemptions against the intent of the Act. 

Courts Continued to Construe the
Personal Privacy Exemption
Liberally Despite the Amendments

The courts continued to construe the
personal privacy exemption liberally in
early cases following the amendments.
For instance, in Zink v. Commonwealth,
despite fully acknowledging the intent
of the ORA, the Kentucky Court of
Appeals concluded that that employee
injury report forms filed with Depart-
ment of Workers Claims are within the
personal privacy exemption and are not
subject to disclosure.32 Zink, however,
should be seen as a case involving no
substantial public interest in the disclo-
sure of records. In fact, in Zink, the
open records request was made by an
individual attorney who sought to use
the requested information to solicit busi-
ness for his law practice, not for the
public benefit. 

However, in 1997, the Kentucky
Supreme Court refused to apply the per-
sonal privacy exemption to final
settlement agreements entered into in
connection with lawsuits against a pub-
lic agency, ultimately holding that “a
settlement of litigation between private
citizens and a governmental entity is a
matter of legitimate public concern
which the public is entitled to scruti-
nize.”33 Several years later, the
Kentucky Court of Appeals held that the
public has a legitimate interest in per-
sonnel complaints of public employees
and, thus, those records are not pro-
tected from disclosure.34

In other circumstances, however,
courts chose to enforce the personal pri-
vacy exemption in instances dealing
with an ongoing police investigation. In
2000, a panel of the Kentucky Court of
Appeals unanimously upheld a 911
caller’s right to privacy when seeking
police assistance.35 In its opinion, the
Court noted that “[r]eleasing the tapes
of 911 calls seeking police assistance,

particularly in instances of domestic
violence, would have a chilling effect
on those who might otherwise seek
assistance because they would become
subject to . . . retaliation, harassment, or
public ridicule.”36

Courts Begin to Apply the Act as
Intended as Kentucky Newspapers
Seek More Transparency for Sex
Crimes and Child Fatalities

In 2001, the Louisville Courier-Jour-
nal submitted “a continuing open
records request” to the City of
Louisville, Division of Police, seeking
incident reports of victims of sexual
assault crimes.37 Prior to disclosure, the
city redacted the victims’ names and
addresses and the location of the
crimes. In 2002, the attorney general
concluded that the city “may redact the
names and addresses of the victims of
sexual offenses, the location of the
offenses if the offenses occurred in the
victim’s homes, and the complainants’
signatures if the complainant and vic-
tim are one and the same.”38 The
Courier-Journal appealed, maintaining
that disclosure of this information did
not constitute an unwarranted invasion
of personal privacy and that the blanket
redaction policy was inconsistent with
the “case-by-case” approach envisioned
by the Kentucky Supreme Court in
Kentucky Board of Examiners of Psy-
chologists v. Courier-Journal &
Louisville Times Co.39 The Kentucky
Court of Appeals disagreed, ultimately
holding that the city may redact the
names and other personal information
as an unwarranted invasion of personal
privacy.

Eight years later, the Kentucky Court
of Appeals again held that disclosure of
the rape suspect’s identity would consti-
tute a clearly unwarranted invasion of
personal privacy.40 However, the Court
cautioned that “judicial decisions con-
cerning such open record requests are to
be made on a ‘case-by-case basis.’”41

In 2008, the Kentucky Supreme
Court decided Cape Publications, Inc. v.
University of Louisville Foundation,
Inc.42 In that case, the Louisville
Courier-Journal sought disclosure of the
identities of certain donors, a number of
whom had previously requested that

their donations remain secret, and
amounts of their donations to the Uni-
versity of Louisville Foundation, “a
fundraising arm of the University.”43

Early in the litigation, the trial court
held that donor records of corporations
and private foundations could not, as a
matter of law, implicate personal pri-
vacy concerns, and, thus, these records
were not exempt under the privacy
exception. This decision was affirmed
on appeal. 

With respect to the identity of indi-
vidual donors, the trial court found that
only the names of the individual donors
requesting secrecy were protected by
the privacy exemption. Both parties
appealed and the Kentucky Court of
Appeals subsequently determined that
the foundation could withhold the iden-
tities of all donors because their
“interests in personal privacy [were]
superior to the public’s interest in dis-
closure.”44 The Kentucky Supreme
Court, however, disagreed, ultimately
finding that “[t]he public . . . has a legit-
imate interest in the amounts and
sources of monies donated.”45 The
Court also noted that “the public’s inter-
est is particularly piqued by large
donations from anonymous donors, and
that a legitimate question of influence is
raised by such circumstances.”46

Accordingly, the Court held that it was
appropriate, given the balance of inter-
ests, to disclose the names of secret
donors to public institutions.47

In 2009 and 2010, some transparency
began to emerge through a series of
lawsuits initiated by the Louisville
Courier-Journal and the Lexington Her-
ald-Leader against the Cabinet for
Health and Family Services, the state
agency responsible for child protection
services. In 2009, a 20-month-old child
living in Wayne County died after
drinking a toxic drain-cleaning chemical
that his father used in the production of
meth. Following the denial of their
request to obtain records of child abuse
or neglect deaths, the newspapers filed
suit against the cabinet. Relying on a
2007 Attorney General Opinion, the
cabinet argued that it had the discretion
to withhold the documents pursuant to
the personal privacy exemption, in addi-
tion to other statutory provisions.48 The



circuit court disagreed.49 In an opinion
issued on May 3, 2010, Franklin Circuit
Court Judge Phillip Shepherd held that
the personal privacy exemption did not
apply to these records and that the
mandatory nature of the Act required
the cabinet to disclose the records
unless exempt under the statute. The
cabinet did not appeal. 

The newspapers subsequently made
requests to the cabinet seeking records
relating to child fatalities and near
fatalities for a two-year period.
Despite the decision in 2010 that was
not appealed, the cabinet again
refused to respond to the requests. The
Courier-Journal and Herald-Leader
filed a second lawsuit, seeking to
obtain the records that the circuit
court had already held to be subject to
the mandate of the Act. On Dec. 1,
2011, Judge Shepherd issued another
memorandum opinion compelling the
cabinet to provide the records in ques-
tion.50 Judge Shepherd specifically
noted that “the Cabinet is so
immersed in the culture of secrecy
regarding these issues that it is institu-
tionally incapable of recognizing and
implementing the clear requirement of
the law.”51 The parties continue to liti-
gate this dispute as a result of the
cabinet’s redactions. 

The last in this series of lawsuits
concerned a nine-year-old girl from
Todd County. Following multiple
reports of suspected abuse and neglect,
the girl died from a fatal blow to the
head by one of her brothers. The local
newspaper, the Todd County Standard,
served a request for records to the cabi-
net. The cabinet initially failed to
respond to the request altogether, and
when the newspaper appealed to the
attorney general, the cabinet alleged
that it had no records relating to the
child. The newspaper filed suit in
Franklin Circuit Court and the cabinet
admitted that it did, in fact, have rele-
vant records that it had withheld from
disclosure. Judge Shepherd again
rejected the cabinet’s various argu-
ments, including a personal privacy
argument, holding that the records were
not subject to any exemption under the
Act.52 The cabinet has appealed this
decision. 

Expansion of the Meaning of
“Public Agency” Increases
Accountability

With more and more public aware-
ness, entities sought to avoid the reach
of the ORA by creating and using non-
profit corporations to perform arguably
public functions, and the courts contin-
ued to address the question of what
constitutes a “public agency” under the
Act.53 The Kentucky Supreme Court
has held that a nonprofit corporation
receiving funds that were obtained
through the fiscal court’s imposition of
an occupational tax, and expending or
paying out funds under contract with
the fiscal court, is a public agency
under the Act.54 However, the Ken-
tucky Court of Appeals has held that
hospital patient records, even though
kept by a “public agency,” are not sub-
ject to disclosure because “medical
records of those patients in a public
hospital are not related to the function-
ing of the hospital, the activities
carried on by the hospital, its pro-
grams, or its operations.”55 In 2003, in

the first round of litigation in Univer-
sity of Louisville Foundation, Inc. v.
Cape Publications, discussed supra,
the Kentucky Court of Appeals consid-
ered whether the University of
Louisville Foundation was a “public
agency” within the meaning of the
ORA.56 In addition to asserting the pre-
viously-discussed personal privacy
exemption, the foundation argued that
it was a private corporation and need
not disclose these records.

During this first round of litigation,
the circuit court found that the founda-
tion is a public agency under the
statute. The foundation appealed. Find-
ing that the University of Louisville
created, established, and controlled the
foundation, the Kentucky Court of
Appeals affirmed, holding that the
foundation was a public agency.57

Despite the foundation’s arguments
that it was not “controlled” by the Uni-
versity, the appellate court determined
that the foundation was, in fact, created
“in anticipation of the University join-
ing the state system” and was
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effectively a part of the university.58

The Court then remanded the case to
the circuit court to consider the issue
of the disclosure of the names of indi-
vidual donors.59

Three years later, the attorney gen-
eral cited concerns with regard to the
Act when he issued a report recom-
mending against the proposed
consolidation of the University Medical
Center, Inc. (UMC), with several private
healthcare systems to create a statewide
network healthcare entity.60 In noting
the many unresolved legal issues, the
attorney general advised that the merger
would defeat the transparency intended
by the ORA. Specifically, “[i]f the pro-
posed consolidation transaction is
completed, UMC may no longer meet
the definition of a “public agency”
under KRS 68.870(1)(j). . . . The loss of
control of UMC by the University, cou-
pled with the absence of transparency
provisions in the Transaction Docu-
ments, results in a clear loss of access
by the Commonwealth and public to
documents related to a public asset, the
Hospital.”61 The attorney general ulti-
mately recommended that the governor
not approve the proposed merger. On

Dec. 30, 2011, the governor announced
his rejection of the proposed merger.
The issue of whether the hospital is a
public agency under the ORA is cur-
rently pending in Jefferson Circuit
Court. 

Conclusion
In the span of approximately 35

years, the actions of the Kentucky legis-
lature, the Kentucky courts, and the
press, have dramatically increased
access to public records. The accounta-
bility of public agencies within the
Commonwealth afforded by the ORA
was the catalyst for these changes. His-
tory shows, however, that the law will
continue to evolve, as the courts and the
legislature attempt to address the ten-
sion between those seeking to shield
records from public scrutiny, and those
seeking to expand the public’s right to
those records. 
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