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l. STATEMENT OF IDENTITY, INTEREST IN CASE, AND
AUTHORITY FOR FILING.

The Interstate Mining Compact Commission (“IMCC”“@ommission”) is
a multistate governmental agency representing tlaural resource and
environmental protection interests of its membeatest An individual state
becomes an IMCC member through legislation autimgizts entry into the
Interstate Mining Compact (“Compact”) and enacting Compact into state law.
The states are officially represented by their goees, who serve as
commissioners. The IMCC came into existence in01®ith the entry of its first
four member states. Since that time, seventeentiaaa states have enacted
legislation bringing them into the IMCC and fouatsls have become associate
members while they pursue enactment of legislatmrbring them in as full
members. In 2012, twenty-one IMCC member states accoufiednore than
90% of total national coal production.

The Commission represents the interests of its lbeestates with respect to
the administration of the federal Surface Miningn@ol and Reclamation Act of

1977 (“SMCRA"), 30 U.S.C. 8§ 120&t seq. and the state regulatory programs

! The member states are: Alabama, Alaska, Arkankmejd, Indiana, Kentucky,
Louisiana, Maryland, Missouri, New York, North China, North Dakota, Ohio,
Oklahoma, Pennsylvania, South Carolina, Tenne3segs, Utah, Virginia and
West Virginia. Associate members are: Coloradeyddla, New Mexico, and
Wyoming.SeelMCC Member Statedttp://www.imcc.isa.us/Members.ht(last
visited Sept. 10, 2013) (collectively referred g“member states”).




approved under SMCRA. This is accomplished throuaggraction with the Office
of the Secretary of the U.S. Department of Inte(i@ecretary”) or its Office of
Surface Mining Reclamation and Enforcement (*OSM'Most IMCC member
states regulate active coal mining activities wittheir borders pursuant to state
programs approved by the Secretary in accordanteSWICRA. These approved
state programs provide exclusive jurisdiction, prithacy,” for each such state to
regulate coal mining, including the issuance ofnper and enforcement of
performance standards at coal mining operationgleurine state laws and
regulations that form the approved program. 30.C.S8 1253(a) & 1254(a);

Bragg v. West Virginia Coal Ass1248 F.3d 275, 289 (4th Cir. 2001).

As primacy states, the Commission’s members slyasugpport the District
Court’s ruling and have a substantial interest eeking to have that decision
upheld. It is critical that this Court affirm thewer court’s holding that after a
state program has been approved under SM@RArovisions apply instead of the
federal statutes and regulations that served abasbis for the development of the
state program. If a lawsuit seeking to compel gestagulatory official to comply
with federal regulations was allowed to proceed (as Appellaktsntana
Environmental Information Center and Sierra Cludlléctively, “MEIC”) sought
to do here), primacy states would be forced to dgmpth a confusing mix of

duplicative federal and state laws, eliminating derefully designed balance



between the federal government and state regulaatlgorities that Congress
sought to establish in SMCRA. Likewise, if MEIC’stimn was permitted to go
forward as one seeking to enforce compliance wighesmining laws that have
purportedly been ‘federalized’ by virtue of OSMigpaioval of a state program, the
meaning of primacy would be severely diminishedaté&tagencies would be
exposed without limit to federal court lawsuits &@hson alleged violations of
individual state laws and regulations, for whitats administrative and judicial
review is already available. This is somethingt t8/1CRA not only does not
contemplate, but speaks directly against.

All parties to this appeal have consented to tlegfof this brief amicus
curiae and the IMCC relies on consent for its authorayfite. Fed. R. App. P.

29(a).



II.  STATEMENT REGARDING AUTHORSHIP AND FUNDING

No party’s counsel authored this brief in wholeimpart. No party or a
party’s counsel contributed money that was intentledfund preparation or
submission of this brief. No person — other tHamamici curiag its members or
its counsel — contributed money that was intendedfund preparation or

submission of this brief.



[ll. ARGUMENT.
A. The Plain Language of SMCRA Establishes that Sta Law
Applies Exclusively to the Regulation of Mining in Primacy
States, and Therefore theEx Parte Young Exception Does Not
Deprive Montana of Its Sovereign Immunity from Suit
MEIC’'s Complaint was filed under the SMCRA citizessit provision
found at 30 U.S.C. § 1270(a)(2). Complaint, {2; B662. That statutory
provision allows an adversely affected person I di civil action against a state
regulatory authority tb the extent permitted by the eleventh amendnoetiet
Constitution where there is an alleged failure of...the appaiprState regulatory

authority” to perform an act or duty under SMCRA) B.S.C. § 1270(a)(2)

(emphasis added). This provision is unambigu@ee, e.g Pac. Coast Fedn. of

Fishermen's Ass'ns v. Blang93 F.3d 1084, 1092 oCir. 2012);Mortensen v.

County of Sacrament®@68 F.3d 1082, 1089-1090 (9th Cir. 2004). Assult, if

this civil action against the Appellee Director thfe Montana Department of
Environmental Quality (“DEQ”) is not “permitted lihe eleventh amendment,”
the federal courts may not take cognizance obith because it is not authorized
by SMCRA in the first place, and because the Eldvé&mendment would bar it.
There is no need for@hevron“Step Two” analysis because there is no ambiguous

statutory enactment to be interpreted. Chevrog.Al.v. Nat'l Res. Defense

Council 467 U.S. 837, 842-843 (1984) (“If the intent adr@ress is clear, that is



the end of the matter....”); McNeill v. United States us. __ ,131 S. Ct

2218, 2221-2222, 180 L. Ed. 2d 35 (20NIprtensen 368 F.3d at 1089-1090.
The Eleventh Amendment establishes that a statelu@img a state
regulatory authority such as the DEQ) enjoys sogar@nmunity from suit in

federal court except in limited circumstances. Hangouisiana 134 U.S. 1, 10

(1890); Seminole Tribe v. Fla517 U.S. 44, 54 (1996). There are two exceptions

to the sovereign immunity doctrine that MEIC assgras a basis for overcoming

this jurisdictional bar — the Ex Parte Yousgception for injunctions seeking to

compel compliance with federal law, and implied semt. The District Court
correctly concluded that neither applies in thistamce and the DEQ is therefore
immune from MEIC'’s suit.

First, MEIC argued below that because it is seekomy prospective,
injunctive relief to require that DEQ comply witlkederal law, the exception

recognized in_Ex Parte Youn@09 U.S. 123 (1908) overrides the Eleventh

Amendment and allowed the District Court to entartmrisdiction over this
matter. Based on the plain language of SMCRA, amistent with the decisions

of the Courts of Appeals for the Third and Fourtincdits, the District Court

2 Although MEIC goes to great lengths in its OpenBigef in citing selected
excerpts of SMCRA'’s legislative history, there igo"reason to resort to
legislative history" where, as here, the statutelear. Pac. Coast Fedn. of
Fishermen's Ass'n$93 F.3d at 1093; United States v. Gonza@d U.S. 1, 6
(1997);_ Am. Rivers v. FER01 F.3d 1186, 1204 (9th Cir. 1999).




properly rejected this argument. District Courtd@r, pp. 11-12 (ER0012 -

ER0013);Bragg 248 F.3d at 294-296; Pa. Fed’'n of Sportsmen’®€w Hess

297 F.3d 310 (3 Cir. 2002).

To see why this is so, one must begin by identgyiime claims that MEIC
asserts. This, however, is no easy task. Appagrentble to choose from among
several equally implausible jurisdictional theoyi®EIC seems to assert claims
based on: (1) alleged violations of solely Montalzavs and regulations
(Complaint, 1 44, 48, 52, 56, 60, 64, 68, 72,80,84, 88 and 117; ER 0071 -
0085); (2) alleged violations of solely federal aand regulations _(1dY 36, 45,
49, 53, 57, 61, 65, 69, 73, 77, 81, 85, 89, 118;0BR1 - 0085); and (3) alleged
violations of both at the same time_(Id 1 36-37, ER 0068-0069; Relief
Requested, 1 7.A; ER 0089). Indeed, MEIC’s inapitd clearly articulate its
claims is revealing proof of the weakness of itsien® Ultimately, none of

these approaches is availing.

* Adding further confusion to the basis for its Cdaipt, MEIC also alleges that
the DEQ has failed to perform its mandatory dutgemthe federal Clean Water
Act, 33 U.S.C. § 1251, et seq., to develop Totalxikbam Daily Loads
(“TMDLs") for certain streams that are impairedmeeting one or more State
water quality standards, and that the U.S. Enviremtal Protection Agency
(“EPA”") has failed to perform a mandatory duty mspd upon it by the Clean
Water Act, to step in and develop TMDLs when the@Hid not do so.
Complaint, { 104-105, 110-111; ER 0083-0084. Huison was not brought
under the Clean Water Act. Moreover, MEIC nevesatdes how these alleged
Clean Water Act omissions support its claim thatGR®A’s environmental



If MEIC is suing only for the enforcement of Mongaraw, then the
SMCRA citizens suit provision does not apply, antevEnth Amendment
immunity doesSee30 U.S.C. § 1270(a)(2) (allowing suit to enforceudy “under
[SMCRA]") (emphasis addedgragg 248 F.3d at 293 (“it is difficult to think of a
greater intrusion on state sovereignty than whefledgral court instructs state

officials on how to conform their conduct to stée...”) (citing Pennhurst State

Sch. & Hosp. v. Haldermam65 U.S. 89, 106 (1984)). Here, MEIC substalytial

relies upon alleged violations &tatewater quality standards — that were neither
developed nor approved under SMCRA — as a basigdarlaim that the DEQ
failed to properly conduct comprehensive hydrologmopact assessments
(“CHIAS”) in reviewing certain mining permit apphations. More importantly,
however, the duty that is imposed on the DEQcaoducta CHIA arises from
Montanamine permitting requirements found at §82-4-227WLA* and ARM
17.24.314(5) -- not federal law. Accordingly, it is clear that MEIC iadeed
seeking to enforce only state law duties.

MEIC's statements regarding “Application No. 00I84uthorizing an
expansion of Intervenor - Defendant - Appellee \&astEnergy Company’s

Rosebud Mine, illustrate this point. As MEIC pairdut, part of the area covered

protection performance standards or permitting ireguents directly apply in
primacy states.

* SeeMEIC Statutory Addendum Part 1, p. 17.

> SeeDEQ Statutory and Rule Addendum, p. 10.



by that expanded permit area is on federal land iantherefore covered by a
separate Cooperative Agreement between the DEQQCSM as authorized by
SMCRA'’s “federal lands” provisions. Complaint, 11-42; ER 0070. As a result,
with respect to mining operations on federal larmdwompassed within the
Rosebud permit expansion, the DEQ has agreed tortnthestate program,”
subject only to the Secretary’s right to approvey mining plans in his role as
lessor of same. 30 U.S.C. § 1273(c); 30 C.F.R74812(a) (emphasis added),
745.13(c). Accordingly, even as to federal lamdMontana, the duties that MEIC
seeks to enforce plainly arise under state law.

As to non-federal lands encompassed within the RRak@ermit expansion
under Application No. 00184, MEIC concedes that‘tdentana state regulatory
program” applies. Complaint, § 42; ER 0070. Siti program consists of the
“state laws and regulations” that allow the DEQatiminister a mine permitting
program and enforce environmental protection peréorce standards, by
definition any duty imposed on the DEQ under thatgpam is a state law duty.

See30 C.F.R. § 731.14 (“content requirements fortgtprogram submissions®).

® In opposing this conclusion, MEIC asserts that ri@®ss’s reference to
violations of the operative law in primacy States \@olations of SMCRA
demonstrates Congress’s intent that each stategmofgecome enforceable as
federal law....” (Op. Brief at 27). Notably absentrh this statement is any
reference to SMCRA or any other statute that suppbr



By contrast, the alleged violations of federal ldvat MEIC purportedly
seeks to enforce are based upon environmentalgumoteperformance standards
that would applyonly if there was a federal regulatory program in dffac
Montana.Bragg, 248 F.3d at 295, 297 (the “federal provisionsaleisthing the
minimum national standards'drop out’ as operative law” when a state is granted
primacy under SMCRA, because in SMCRA “Congressrhasrved to the states
the ‘exclusive’ right to set the rules by which w&gion of surface mining will be
governed”) (internal citations omitted); 30 U.S.@. 1254(a)(3) (After
promulgation and implementation of a Federal progftollowing revocation of
primacy,] the Secretary shall be the regulatoryhauity”) (emphasis added). Here,
no such federal regulatory program has been puplace for Montana, and

therefore the DEQ cannot be “in violation” of amych progran.

" Based on a brief filed on behalf of the Secretar§001opposingU.S. Supreme
Court review ofBragg MEIC contends that the Secretary opposes DEQJs an
the other Appellees’ positions on this issue, aogsdnot currently support
various conclusions set forth in the Fourth Cireupinion inBragg. Op. Brief
at pp. 15, 31, 33, 42-43. MEIC cites Auer v. Roishb19 U.S. 452 (1997) for
the proposition that this Court may rely on suditeshents as representing the
Secretary’s views. The statement of the Secrethiyabor’'s position inAuer,
however, was provided in the context of amicus brief that the Court had
specifically requested in order to solicit the ages views on the issue under
consideration in that caséduer, 519 U.S. at 461. Here, the Secretary has not
filed anamicusbrief and there is no reason to believe that thetijons as stated
in the 2001 petition filed ilBragg represent the Secretary’s current position on
any issue presented in this appeal.

10



Finally, just as with the promulgation and admiragbn of environmental
protection standards, in the issuance of permitsiiaing operations either federal
or state law applies rot both.Bragg, 248 F.3d at 286-287 (dismissing challenge
to state regulatory authority’s issuance of minans based on alleged “pattern
and practice” of failing to make requisite findingsder an approved state
program, including alleged failure to assure coamgle with state water quality
standards); Pa. Fed’'n of Sportsmen’s Club297 F.3d at 325-326 (dismissing
counts alleging violations of both SMCRA and therayved state program, and
“explicitly reject[ing]” the theory that the stapgogram was “codified” into federal
law or otherwise federalized by virtue of approwaider SMCRA);In re.
Permanent Surface Mining Regulation Liig53 F.2d 514, 519 (D.C. Cir. 1981)
(“PSMRL”") (Congress established in SMCRA that “gtate is the sole issuer of
permits”). Therefore there could never be violagiari both federal and state law

in issuing a mine permit.

®indeed, if it were otherwise, a mine permit appiicavould have no
understanding of which requirements it would hawenteet in order to obtain
iIssuance of a permitSee, e.g.United States v. Cinergy Corfi23 F.3d 455, 458-
459 (7" Cir. 2010)(federally approved state permittingyismns under the Clean
Air Act continue to apply regardless of federatiative to change the federal rules
and require updating of state programs; othervpsanit applicants could not rely
on a “straightforward reading” of applicable stategulations as to permit
requirement).

11



MEIC’s argument that Montana consented to be sndeéderal court, and
therefore voluntarily waived the protections of tBeventh Amendment under
Pennhurstjs equally meritless. As the Fourth Circuit notedBragg SMCRA'’s
citizens suit provision compels the exagpositeconclusion: by submitting a
program for approval under SMCRA, Congress didim@nd that a state waive its
sovereign immunity but instead provided that aestabuld be subject to federal
suit only “to the extent permitted by the eleventh amendmeht30 U.S.C. §
1270(a)(2);Bragg 248 F.3d at 298 (citing jurisprudence establighimat similar
language under three other federal environmenttlutsls mandated the same
conclusion). MEIC cites no authority to overcors fplain reading of the statute.

B. OSM Oversight of Approved State Programs in PrimacyStates

Does Not Vest the Federal Courts with JurisdictiorOver Citizen
Suits Seeking to Enforce State Law.

The District Court rightly rejected MEIC’s argumehiat OSM’s oversight
authority somehow vests federal courts with jugdn over a citizen suit seeking
an injunction to require a state agency to comphy \an approved state law — a
concept squarely at odds with the Eleventh Amendnasnthe Supreme Court
ruled in Pennhurst 465 U.S. at 89. To support its argument, MEI@dearely
excises language from SMCRA’s oversight provisiongive the illusion that
federal enforcement of SMCRA is somehow concuroergarallel with a primacy

state’s enforcement of an approved state progr@m. Brief at 26. In doing so,

12



MEIC invites this Court to effectively ignore théear and unambiguous statutory
language declaring that when a state obtains pyinnacler SMCRA, it obtains
“exclusive jurisdiction” over the regulation of $ace coal mining in the state
subject only to federal oversight of the state poiog 30 U.S.C. § 1253(a).

MEIC concedes as much: “no State exercises tridglisive jurisdiction’
under SMCRA, and no state program may properlydatdd exclusively as state
law.” Op. Brief at 29. In other words, MEIC maimts that when Congress used
the phrase “exclusive jurisdiction,” Congress diot meally mean it. Rather,
according to MEIC, Congress must have meant thete@posite; that OSM and
primacy states not only have concurrent jurisdictmver state programs, but
OSM'’s oversight authority means that state progranesreally federal programs
subject to enforcement as federal law. The onheotircuit courts of appeal to
address this argument have soundly rejected itusecthe language of SMCRA
belies this strained constructioBragg 248 F.3d at 293-295;Pa. Fed'n of
Sportsmen’s Clup97 F.3d at 328-329.

Unlike other environmental statutes such as tharCWater Act that create
a sort of “cooperative federalism” where state daderal authorities share

concurrent jurisdiction, SMCRA *“provides for enfernent of either a federal

° Apparently in the alternative, MEIC claims thatr§eess was “silent” on the
iIssue of whether a primacy state’s authority wésnded to be exclusive or
concurrent. Op. Brief at 39. That, of course, iepty incorrect.

13



program or a State program, but not botBragg 248 F.3d at 293. ABragg
noted, “[tjo make this point absolutely clear, SMERrovides explicitly that
when States regulate, they do so exclusively, amelhvthe Secretary regulates, he
does so exclusively.ld. at 294 (citations omitted). OSM'’s oversight auityoin
primacy states does not change this reality.

While OSM does have authority to inspect and isgokations at specific
mines in primacy states, OSM must give notice ® dtate authority so the state
can take appropriate action in the first instan88. U.S.C. § 1271(a)(1y.
“SMCRA itself is not violated by an operator’'s \atibn of a permit condition
even though the SMCRA requires that the conditien itmposed.”Haydo v.
Amerikohl Mining, InG.830 F.2d 494, 498 (3d. Cir. 1987). “This defeeto the
state’s authority clearly indicates that enforcetrtgnthe federal government is a
last resort; jurisdiction is hardly sharedPa. Fed'n of Sportsmen’s Club297
F.3d at 328.

Beyond this, OSM'’s role is relegated to ensurin@t tiprimacy state
programs enforce the minimum national standardsired, for a state to obtain,
and maintain, its exclusive regulatory authoritf\W]hen a State’s program has

been approved by [OSM], we can look only to State bn matters involving the

0 «Appropriate action” is defined as “enforcemenitiner action authorizeshder
the State programto cause the violation to be corrected.” 30. C.F&R
842.11(b)(3) (emphasis added).

14



enforcement of the minimum national standards; e&agr on matters relating to
the good standing of a State program, SMCRA remadinsctly applicable.”
Bragg 248 F.3d at 295. In other words, OSM’s powerettsure that state
programs continue to meet the minimum national ddieshs necessary to obtain
primacy (described ilBragg as SMCRA'’s “structural provisions” (248 F.3d at
295)) does not deprive state programs of theirusxeg jurisdiction granted under
SMCRA or otherwise transform state law into fedémal*

IMCC and its members are acutely concerned with G position on the
meaning of OSM’s oversight because adoption ofloattion would turn 30 years
of settled practice on its proverbial ear. Rath®n enjoying the exclusive
jurisdiction afforded to them under SMCRA, permitfi decisions by IMCC's
member states under their respective state lawddwsuddenly be subject to
federal court review through citizen suits. Moregva ruling in MEIC’s favor
would create a split of authority between IMCC’s miiers located within the
boundaries of this Circuit and those members |lacati¢hin the boundaries of the

Third and Fourth Circuits. As mentioned above, Tird and Fourth Circuits

! Thus, MEIC is wrong in asserting (Op. Brief at 83t there would be no duties
to “compel” a state regulatory authority to perfoumder the SMCRA citizens
suit provision if the minimum national standardse aot directly applicable in
primacy states . State regulatory authorities imacy states may be (and have
been) subject to such suits for failing to complithwthe structural duties
imposed upon them by SMCRARPa. Fed’'n of Sportsmen’s Club297 F.3d at
331-332.

15



have both resoundingly rejected the same argunpeesented by MEIC here. For
obvious reasons, this Court should do the same.

C. Even If Montana’s Sovereign Immunity Did Not Barthis Action, MEIC
Has Not Alleged a Failure to Perform a Nondiscretinary Duty.

SMCRA'’s citizens suit provision only allows suitgaanst OSM or a State
based on an alleged failure “to perform any aaluy under [SMCRA] which is
not discretionary[.]” 30 U.S.C. § 1270(a)(2). Atguhat is “not discretionary” is
one that imposes purely ministerial acts as oppdsegudgmental decisions.

Environmental Defense Fund v. Thom&y0 F.2d 892, 899 (2d. Cir. 1989).

Performance of a duty that calls for applicatiorsagntific judgment in reaching a
decision is discretionary. “[T]he fusion of tectal knowledge and skills with

judgment . . . is the hallmark of duties which digcretionary.” Kennecott Copper

Corp., Nevada Mines Div. v. Costlg72 F.2d 1349, 1354 (9th Cir. 1978).

Before a mining permit may be issued under eithHdCRA or Montana’s
approved program, DEQ is required to perform arséasment of the probable
cumulative impact of all anticipated mining in theea on the hydrologic balance”
and determine that the proposed operation “has tesigned to prevent material
damage to the hydrologic balance outside the pear#al.]” 30 U.S.C. §
1260(b)(3); Mont. Code Ann. 8§ 82-4-227(3). As mbt¢his is known as the
“cumulative hydrologic impact assessment” or “CHIAMEIC does not allege

that DEQ has failed to conduct CHIAs before issumiging permits. Rather,
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MEIC challenges thevay in which DEQ conducts CHIAs and the scientific
judgments rendered as a result. In other words,|OQVIEhallenges DEQ’s
methodology used to perform CHIAs; not whether Dg€pforms CHIAs before
Issuing permits under Montana’s mining program.

Specifically, MEIC contends that “SMCRA'’s structuzad purpose require
interpretation of the ‘CHIA duty’ to encompass theliminary, nondiscretionary
duty to formulate and apply criteria that defineaterial damage’ with respect to
the water resources pertinent to each permit agipic, thus allowing [DEQ)] to
make a reasoned material damage determinationafcin proposed mine.” Op.
Brief at 50. MEIC does not, however, cite a singtevision of SMCRA or its
implementing regulations that requires DEQ “to fafate and apply criteria that
define ‘material damage.” That is because nonstexNeither SMCRA nor its
iImplementing regulations define the phrase “matetaamage to the hydrologic
balance outside the permit areaOhio River Valley Envtl. Coalition, Inc. v.
Salazar 466 Fed. Appx. 161, 164 (4th Cir. 2012) (“neititee Act nor its
implementing regulations defines this phrase”).

In the absence of a statutory or regulatory mand#tethe specific
methodology to be used by a state authority whefopeing a CHIA, DEQ must
perforce exercise its discretion in performing tdigy. In other words, there is

absolutely no basis to claim that DEQ has a nooréi®nary duty to conduct a
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CHIA in the way demanded by MEIC. As explained en@ully by DEQ in its
brief, the CHIA process is complex and requiresafency to exercise its skill and
judgment in evaluating the information submitted aspart of the permit
application to determine whether a proposed minopgration, based on its
necessarily unique characteristics, is designgardgent “material damage to the
hydrologic balance outside the permit area.” Sthlaening’s Answering Brief at
9-14 (Dkt. 18-1). This is undeniably a discretignéunction, which Congress
expressly excluded from the scope of a SMCRA aiszauit.

MEIC attempts to manufacture a non-discretionarty do perform CHIAS
in the particular manner MEIC demands by resortingthe principle that
administrative agencies “must engage in a ratidieaisionmaking [sic] process.”
Op. Brief at 50-52. What MEIC fails to explain,vimever, is why DEQ has a non-
discretionary duty to perform that decision-makipgpcess in the particular
manner MEIC demands. Again, MEIC cannot disputeé BPEQ performs CHIAs
before issuing mining permits by applying the crédormulated in the definition
of “material damage” to reach a scientific judgmastto whether the proposed
project will cause “material damage to the hydraldgalance outside the permit
area.” MEIC’s disagreement lies with the meritstloé conclusions reached by

DEQ as a result of the CHIAs.
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MEIC can challenge the merits of the CHIAs throubk administrative
review process established under Montana law asireshby SMCRA. Mont.
Code Ann. 88 84-2-205(2), 206(1); 30 U.S.C. § 127xudicial review is also
available if MEIC is unsatisfied with the resultaf administrative review. Mont.
Ann. Code 8§ 82-4-206(2). By mandating an administegprocedure for reviewing
the merits of permitting decisions (that everyetatogram is required to provide,
in order to be approved under SMCRA), and corredipgiy limiting federal court
jurisdiction over SMCRA citizens suits against atstregulatory agency only to
those involving a duty “which is not discretiondrongress clearly intended that
merits-based challenges to permitting decisiondedirought via a citizens suit in
federal court. SeePSMRL,653 F.2d at 519 (in primacy states, “administraane
judicial appeals of permits decisions are mattégaie jurisdiction....”). MEIC’s
position is thus diametrically opposed to SMCRA@Gressional design.

Even if the Court were to find that “SMCRA'’s struc¢ and purpose” (as
opposed to its actual language) creates the nanetiisnary duty MEIC claims —
“to formulate and apply criteria that define ‘masédamage™ — DEQ has already
done so by promulgating a definition of “materiahntage” that OSM has
approved:

“Material damage” means, with respect to protectibthe hydrologic

balance, degradation or reduction by coal miningj r@clamation

operations of the quality or quantity of water adesof the permit
area in a manner or to an extent that land usber@ficial uses of
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water are adversely affected, water quality staawlare violated, or
water rights are impacted. Violation of a waterlgyatandard,
whether or not an existing water use is affectedhaterial damage.

Mont. Code Ann. § 82-4-203(31). This definitionedcexactly what MEIC seeks;
it reflects a formulation of criteria for DEQ to @p when undertaking the CHIA
process.

MEIC is apparently unsatisfied with this definiti@md the way in which
DEQ applies it, but federal courts do not havespliation to resolve such policy
disagreements through adjudication of a citizeiis $tather, the SMCRA citizens
suit provision is limited only to actions, “to tlextent permitted by the eleventh
amendment[,]” where a primacy state has failed édgpm anon-discretionary
duty. How DEQ applies its definition of “materiddamage” when undertaking a
CHIA is clearly a discretionary function. Theredpeven if MEIC’s claims were
not barred by the Eleventh Amendment (which theg),athey fall outside the
scope of the SMCRA citizens suit provision. Asatbfibove, the absence of a
federal court venue does not deprive MEIC of a imelf MEIC wishes to
challenge the merits of a CHIA decision, the appeate procedure is to pursue an
administrative appeal of the permit - not a citeeuait in federal court.

MEIC’s position that federal courts have jurisdbetito hear citizens suits
challenging the merits of permitting decisions mageprimacy states applying

state law is contrary to over 30 years of settletfice by IMCC’s member states.
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Rather than committing review of the site-specificientific and technical

decisions involved in permitting decisions for migioperations to administrative
agencies uniquely trained and qualified to perftinat review, MEIC seeks to vest
this obligation in the federal courts in the fadeclear Congressional intent to the
contrary. In essence, MEIC seeks to sidestep dnanastrative review process
established specifically to adjudicate the typenwdrits-based challenges MEIC

asserts here. This Court should not countenarateau effort.

V. CONCLUSION.

“[S]aying that certain conduct is a violation oMSRA does not make it
so....” Pa. Fed'n of Sportsmen’s Cluki297 F.3d at 325. MEIC’s confused effort
to somehow transform discretionary decisions madeleu state law into
mandatory federal duties is fundamentally flawedaflis because it runs so clearly
counter to SMCRA'’s “careful and deliberate” encgament to each of the states
to assume “exclusive” regulation of coal mining it its borders. Bragg, 248
F.3d at 294 (internal citations omitted). MEIC Is&veral avenues open to it for
challenging any flaws that it perceives in pernssied by the DEQ. Bringing suit

against the DEQ in federal court is not one of them
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For all of the reasons set forth above, and fos¢halescribed in the briefs
filed on behalf of the Appellees, the District CoairJanuary 22, 2013 Order
should be affirmed.

Respectfully submitted this 17th day of Septembet,3.
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