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Gender Policies and Practices under the
Microscope for Federal Government
Contractors

By Colleen P. Lewis and Faith C. Whittaker®

In this article, the authors review the U.S. Department of Labor’s proposed
regulations updating the rules on sex discrimination for federal government
contractors.

The U.S. Department of Labors Office of Federal Contract Compliance
Programs (“OFCCP”) has issued proposed regulations updating the rules on sex
discrimination for federal government contractors covered by Executive Order

(“EO”) 11246.1
EXECUTIVE ORDER 11246

EO 11246, as amended, bans discrimination and requires federal contractors
and subcontractors to take affirmative action to ensure applicants and employ-
ees have equal opportunity for employment without regard to race, color,
religion, sex, or national origin. Last August, the OFCCP issued a directive
(DIR 2014-02) clarifying that sex-based employment discrimination includes
bias based on gender identity and sexual orientation. Following the directive,
the Department of Labor published a Final Rule amending the regulations
applicable to covered government contractors requiring such contractors to
treat applicants and employees without regard to sexual orientation and gender
identity. The Final Rule became effective April 8, 2015.2

The stated purpose of the proposed regulations is to revise the OFCCP’s
guidelines regarding sex discrimination to align with other applicable laws,
court decisions, and societal changes since they were originally issued in 1970.
The proposed regulations address pay discrimination, sexual harassment, failure
to provide workplace accommodations for pregnancy, and gender identity and
family care-giving discrimination.

" Colleen P. Lewis is a partner and Faith C. Whittaker is an associate in the Labor and
Employment Law Department of Dinsmore & Shohl LLP. Resident in the firm’s Cincinnati,
Ohio office, the authors may be contacted at colleen.lewis@dinsmore.com and faith.
whittaker@dinsmore.com, respectively.

1 The text of the proposed regulations is available at http://www.dol.gov/ofccp/SDNPRM/.

2 41 C.E.R. Part 60-1; 60-2;-60-4; 60-50. The Final Rule “reaffirms” the position of the
OFCCP that compliance evaluations and complaint investigations conducted by the agency
include investigation of whether a company’s policies and procedures discriminate against a
person because of gender identity or transgender status. /d.
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The stated focus of the proposed rules is noteworthy.

Clarify that adverse treatment of an employee based on gender-
stereotype assumptions about family caretaking responsibilities is
prohibited discrimination.

Clarify that leave for childcare also must be available for men on the
same terms as it is for women.

Confirm that contractors must provide workplace accommodations,
ranging from extra bathroom breaks to light-duty assignments, to
women affected by pregnancy, childbirth, and related medical condi-
tions comparable to the accommodations that they provide to other
workers similar in their ability or inability to work, such as with
disabilities or workplace injuries.

Clarify that compensation discrimination can result from job segrega-
tion or classification on the basis of gender, not just unequal pay for
equal work.

Confirm that contractors must provide equal benefits and equal
contributions for male and female employees participating in fringe-

benefit plans.

Address both hostile work environment and quid pro quo sexual
harassment, and identify as a best practice that contractors implement
procedures to ensure an environment in which all employees are not
harassed based on sex.

Clarify that adverse treatment of employees because they do not
conform with gender norms and expectations about appearance, attire,
and behavior is unlawful sex discrimination.

Clarify that discrimination based on an individual’s gender identity is
unlawful sex discrimination.

Change the sex discrimination “guidelines” to regulations to make clear
that they have the force and effect of the law.

THE OFCCP’S POSITION

The OFCCP’s position is that most contractors already comply with the

proposed rules by adhering to the same or “similar” standards under Title VII

of the Civil Rights Act of 1964 (“Title VII”), the Pregnancy Discrimination Act

(“PDA”), and other federal anti-discrimination laws. However, there are a few

key differences between the proposed new rules and existing laws and cases.

While Title VII does not explicitly prohibit discrimination based on sexual

orientation or gender identity, the rules incorporate the Equal Employment
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Opportunity Commission (“EEOC”)’s position that Title VII prohibits dis-
crimination against applicants and employees based on their sexual orientation
or gender identity.

PREGNANT EMPLOYEES
The proposed rules also incorporate the EEOC’s position that the PDA

requires employers to provide reasonable accommodations to pregnant employ-
ees including alternative assignments and/or light duty when circumstances so
require. The U.S. Supreme Court issued a long awaited decision on whether an
employer must provide light duty to pregnant employees on March 25, 2015.
In Young v. United Parcel Service, Inc., the Supreme Court reversed and
remanded the Fourth Circuit which had affirmed a dismissal of the case against
UPS. The Supreme Court rejected the absolute positions advanced by both
Young and UPS. Rather, the Supreme Court adopted a “middle ground” leaving
the door open where an employer still could attempt to defend a light duty
policy by demonstrating that it had a legitimate, non-discriminatory, non-
pretextual reason for a policy which does not allow for light duty to pregnant
workers. Plainly, in light of the Supreme Court’s decision, and the OFCCP’s
stance supported by the EEOC guidance, employers who provide some
employees with light duty, but not to pregnant employees with temporary
restrictions during their pregnancy, should carefully review their existing policy
and evaluate whether any modifications are required.

“SIMILARLY-SITUATED”

With respect to compensation analysis, the OFCCP’s position on “similarly-
situated” employees for purposes of comparing equal pay for equal work is
noteworthy. The OFCCP’s position, which is explicitly set forth in the
proposed regulations, is that to be similarly-situated for purposes of a
compensation analysis, workers simply need to be “comparable on some . . .
factor, even if they are not similar on others.”

CONCLUSION
According to the OFCCP, the proposed rules would benefit 65 million

employees who work for federal contractors by updating the sex discrimination
rules. It is clear that contractors will see questions during an OFCCP audit of
their affirmative action plans which focus on company accommodations for
pregnant workers, as well as company policies and practices addressing gender
identity and gender norms. Additionally, contractors will undergo closer
scrutiny of their compensation systems.
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