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Light Duty Offers – the Great Mystery
•

Purpose of an offer is obviously to prevent/end TTD
compensation

•

Offers will be scrutinized by the Industrial
Commission

•

Plaintiff’s counsel will point out and argue against
every “defect”

•

Offers must comply with virtually every part of the
Ohio Revised/Administrative Code Sections

•

Even then, offers seem to be rejected

Avoid the obvious traps…
• Having no proof that the injured worker received the offer
• Waiting too long to provide the offer
• Making offers that do not comply with restrictions
• Failing to update offers to comply with restrictions

•

OAC 4121-3-32(A)(6):
"Job offer" means a proposal, made in good faith, of suitable employment
within a reasonable proximity of the injured worker's residence. If the injured
worker refuses an oral job offer and the employer intends to initiate
proceedings to terminate temporary total disability compensation, the
employer must give the injured worker a written job offer at least forty-eight
hours prior to initiating proceedings. The written job offer shall identify the
position offered and shall include a description of the duties required of the
position and clearly specify the physical demands of the job. If the employer
files a motion with the industrial commission to terminate payment of
compensation, a copy of the written offer must accompany the employer's
initial filing.
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State ex rel. Ganu v. Industrial Commission
10th Dist. No. 04AP-331, 2005 Ohio App. LEXIS 2180

•

Job offer must sufficiently describe duties that are within these
restrictions (be specific!)

•

Unreasonable for [a] claimant to accept a job offer without her own
physician's approval.

•

“…where an employer makes a written job offer to a claimant which is based upon
restrictions which the claimant's treating physician has indicated, then that is a
"good-faith job offer" and, in the event that the claimant refuses the job offer, then
claimant forfeits their right to receive TTD compensation.”

•

To be valid, the restrictions upon which a light duty offer is based
should come from the treating doctor (not an IME).
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Excerpt from DHO order:

Example from SI Claims Manual

https://www.bwc.ohio.gov/downloads/blankpdf/SIClmsProcedureGuide.pdf

The Dos:
•

Do make an offer!

•

Examine the restrictions in detail/tailor the offer to the actual
restrictions

•

Ensure that the duties are actually within the restrictions

•

Update the offer each time new restrictions are received

•

Ensure that the claimant receives the offer

•

Follow the requirements set forth in the Administrate Code

•

Consider Modified Duty Offsite

Do make an offer!

•

Important to provide the offer in a timely manner

»

Will pay less TTD

»

If the offer is rejected, will get to hearing faster

»

Have more time to send to physician of record if desired

»

Consider an offer even if claimant quits (within reason, of course)

»

Consider calling the claimant’s treating doctor to see if they will provide
restrictions if none have been received.

Examine the restrictions in detail
•

When drafting the offer, actually look at the restrictions provided by the POR

•

Put the restrictions into the actual offer letter

•

Determine what duties would actually comply with the restrictions

•

Incorporate only duties that comply with restrictions into the offer

•

Be specific on what the proposed duties will be!

Ensure that duties comply with restrictions
Example of what not to do:
»

Restriction = No lifting over 5 lbs.

»

Job Offer = Loading and unloading packages from delivery truck

•

Ensure that the duties listed actually comply with the restrictions and be
realistic… the duties will be picked apart by plaintiff’s counsel and the IC.

•

Perhaps include language that indicates that the “work may be performed
without use of the left hand” if, for example, the restrictions prohibit use of
that hand.

•

Consider sending the job offer to the POR

Update the offer when necessary
•

Every time a new Medco-14 is received, examine the restrictions to
ensure nothing has changed.

•

If the restrictions have changed, the job offer must be updated.

•

May need to do more than just add the new restrictions to the offer
letter.

•

Duties may have to be changed to comply.

Follow the requirements set forth in OAC 4121-3-32(A)(6)

•

Offer in writing (and make sure that it is received!)

•

Made in good faith, of suitable employment within a reasonable
proximity of the injured worker's residence

•

Shall identify the position offered

•

Shall include a description of the duties required

•

Clearly specify the physical demands of the job

Offer should include:
»

Job duties

»

Start date

»

Hours

»

Rate of pay

Consider Modified Duty Offsite (MDOS)
•

Just because you cannot accommodate the restrictions does not
mean there is not a position for the injured worker somewhere…

•

This service places claimants at facilities such as Goodwill, Mathew
25 Ministries and Habitat for Humanity Restore

•

Same requirements for a valid light duty offer will apply
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Summary of the Dos:
•

Take time to actually consider the restrictions and the
proposed job duties prior to drafting/extending

•

To provide an injured worker with a “valid” light duty offer, you
must be specific, comply with the restrictions and remain up to
date with Medco-14s.

The Don’ts:
•
•

Do not include vague or ambiguous language
Make the mistake of “assuming” that duties can be performed
within restrictions

•

Forget to review/account for new restrictions when they are
received

Do Not Include Vague or Ambiguous Language
•

“Any other duty within your restrictions…” will never work. Ever.

•

“Duties which will include sorting files, tagging documents and
updating folders.”
• Still too vague. “Which will include…” leaves
room for there to be other duties that are not
included in the offer

Do not make the mistake of assuming that duties can
be performed within restrictions
•

Example:

»

Restriction: No use of left arm.

»

Proposed Offer: Your duties will include restocking shelves and gathering
carts.

•

Actually check to see if the duties can be performed within the restrictions

•

Think about what the injured worker’s attorney will argue or what the IC will
consider

Do not forget to review/account for new restrictions
when they are received

•

Some PORs change restrictions at nearly every visit

•

Job offers must change to match/comply with these restrictions

•

Example: Limited use of wrist to later, no use of arm. Do duties
need to change as well?

•

Again, everything that can be argued against your offer will be
argued.

What about a that claimant accepts a light duty
job but then goes back off of work?
•

Often see situations where the claimant alleges that the employer
violated their restrictions (store greeter case).

•

The claimant then returns to the POR and gets removed from work
completely.
Consider IME which would opine that injured worker could have
(and/or still can) perform the restricted duty.
Have witness come to hearing to refute the claimant’s allegations.
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Job Abandonment?
•

Once a light duty offer is accepted, or once a claimant begins
working in the light duty capacity, the job offer itself should no
longer be scrutinized.

•

For example, claimant has shoulder injury and later returns to work
in light capacity. Claimant leaves the job because dust in the
warehouse is aggravating his allergies.
• This is not “job offer” issue but more of an
abandonment issue.
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State ex rel. Hildenbrand v. Wingate Transport
141 Ohio St.3d 533, 2015-Ohio-167

•

Claimant reports to work with a modified duty restrictions – which
are accommodated by the employer

•

Later the same day, claimant gets into an argument with his
employer when boss asks for claimant to stop using the car he
loaned him

•

Claimant becomes aggressive and the police are called by the
boss – however claimant is never actually “fired”

31

State ex rel. Hildenbrand v. Wingate Transport
continued…
•
•

Claimant later filed a claim and a request for TTD.
IC allowed the claim but denied TTD, finding that the claimant
voluntarily abandoned his employment

•

Claimant appealed, arguing that you cannot “abandon” a position
when you are already disabled (Petty Products case)

•

Appellate and Supreme Courts reject claimant’s arguments and
affirm the denial of TTD, finding that the claimant departure from
work had nothing to do with the injury itself.
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Things To Remember:

Dos
•

Be specific

•

Follow restrictions exactly

•

Don’ts
•

Include any vague or
ambiguous language

Update offers based on new
Medcos

•

Use “canned” language in the
offer

•

Include all required
information in actual offer
(rate/hours, etc.)

•

Forget to pay attention to
changing restrictions

•

•

Consider MDOS

Be afraid to offer work even if
the claimant has quit
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