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As Ohio practitioners, we have been utilizing the
provisions of the Ohio Trust Code for nearly ten
vears. With Kentucky's enactment of the Kentucky
Trust Code in 2014, it is tempting to assume that
the provisions of the two codes are in fact uniform.
However, as each state has enacted the Uniform
Trust Code, each state has incorporated its own
nuances into its respective trust statutes, and the
Commonwealth of Kentucky has continued this
trend. This article will highlight several important
differences between the Kentucky Trust Code and
the Ohio Trust Code that a practitioner should
congider when drafting or administering Kentucky
trusts or when changing the governing law of a
trust from OChio law to Kentucky law.

The Kentucky Uniform Trust Code (“KYUTC”)
was effective on July 15, 2014, and it applies to all
trusts created on or after the effective date and all
judicial proceedings commenced on or after the ef-
fective date.” The KYUTC also applies to trusts
created before the effective date with certain
exceptions: (i) the presumption that a trust which
does not expressly state that it is irrevocable may
be amended or revoked does not apply to trusts
created before the effective date? and (i) the duty
to inform and report does not apply to trusteeships
accepted or to trusts that became irrevocable before
the effective date.?
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This article will focus on the substantive differ-
ences between KYUTC and the Ohio Uniform Trust
Code in the following areas: non-judicial settlement
agreements, modification or termination of irrevo-
cable trusts, claims of creditors against revocable
trust assets, the trustee’s duty to inform and report,
the power to direct, distributions upon termination,
and applicable statutes of limitation.

NONJUDICIAL SETTLEMENT AGREEMENTS

With the adoption of the KYUTC, the Kentucky
legislature created a statutory framework for
nonjudicial settlement agreements (*“NJSA”) in
K.R.S. Section 386B.1-090. This section is relatively
sparse when compared to the Ohio counterpart pro-
vision set forth in Ohio Revised Code Section
5801.10. Under the KYUTC, interested persons
may enter into a NJSA with respect to any matter
involving a trust, provided that the agreement does
not violate a material purpose of the trust and
contains provisions that could be properly approved
by the court.? The statute sets forth the following
non-exclusive list of issues which may be resolved
by a NJSA: (i) the interpretation or construction of
the terms of the trust; (ii) the approval of a trustee’s
report or accounting; (iii) direction to a trustee to
refrain from performing a particular act or to grant
a trustee a necessary or desirable power; (iv) the
resignation or appointment of a trustee and the de-
termination of the trustee’s compensation; (v) the
transfer of a trust’s principal place of administra-
tion; and (vi) the liability of a trustee for an action
relating to the trust.®

“Interested persons” are those persons whose
consent would be required to achieve a binding
settlement were the agreement to be approved by
the court.® Accordingly, all beneficiaries (individu-
ally or by representation) and the trustee would
need to be parties to this agreement. Contrast this
with Ohio’s private settlement agreement statute
which permits any two or more parties to enter
into a binding settlement agreement.”

Any interested person may ask the court to ap-
prove the agreement and to determine whether the
representation of the beneficiaries is adequate and
that the agreement contains terms that could be
properly approved by the court.®
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MODIFICATION/TERMINATION OF AN
IRREVOCABLE TRUST

Like the Ohio Trust Code, the KYUTC containsg
several alternatives for parties who desire to modify
or terminate a trust.? These provisions are very
similar to the provisions set forth in the Ohio Trust
Code with one major substantive difference. The
KYUTC grants the parties the statutory power to
terminate an irrevocable trust without the court’s
involvement.

Kentucky Revised Statutes Section 386B.4-110(1)
provides as follows:

Except as otherwise provided by the terms of the

trust, a noncharitable irrevocable trust may be mod-

ified or terminated upon consent of the settlor and

all beneficiaries, without court approval, even if it is
inconsistent with a material purpose of the trust.

Accordingly, if the settlor is still living and the
beneficiaries consent, an irrevocable trust may be
modified or terminated without court involvement
and without the consent of the trustee. A settlor’s
power to consent to the modification or termination
may also be exercised by an agent under a power of
attorney (to the extent authorized in the power of
attorney and not prohibited by the trust).” This
section provides a statutory framework for the
termination of an irrevocable life insurance trust
that is no longer needed for estate tax purposes.

CLAIMS OF CREDITORS

An important change to Kentucky’s common law
occurred with the enactment of K.R.S. Section
386B.5-040. This provision allows creditors of a
decedent’s estate to reach assets held in the
decedent’s revocable trust. After the settlor’s death,
to the extent that the settlor’s probate estate is
insufficient, the property of a trust that was revo-
cable at the settlor’s death is subject to claims of
the settlor’s creditors, costs of administration of a
settlor’s estate, the expenses of the settlor’s funeral
and disposal of remains, and statutory allowances
to a surviving spouse and children.” When Ohio
enacted the Uniform Trust Code, this provision was
not incorporated into Ohio’s Trust Code.™

Based upon this change to Kentucky law, trust-
ees of Kentucky trusts should postpone distribution
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of trust assets until the creditor’s claims period has
passed.™

DUTY TO INFORM AND REPORT

The KYUTC statute governing the trustee’s duty
to inform and report broadens the scope of the
trustee’s duty by requiring the trustee to provide
information to all qualified beneficiaries and not
just current beneficiaries, but the statute also al-
lows the trust instrument to curtail the benefici-
ary’s rights to information.”™ Kentucky Revised
Statutes Section 386B.8-130 contains the expected
directions to the trustee with respect to keeping
the beneficiaries reasonably informed about the
administration of the trust and of the material facts
necessary for them to protect their interests, but it
is important to note that these directions are
subject to the following qualifying language: “Except
as otherwise provided in the terms of the trust.”®
Despite this language, the KYUTC does not permit
the trust instrument to completely abrogate the
trustee’s duty to inform and report to the
beneficiaries. Regardless of the terms of the trust,
the trustee shall have a duty to notify and to report
to at least one qualified beneficiary of an irrevoca-
ble trust who has atiained age 25, or a designated
person having a fiduciary relationship to the quali-
fied beneficiary, of the existence of the trust, of the
identity of the trustee, and of his or her right to
request trustee’s reports.” If the trust directs the
trustee not to notify any beneficiaries, the trustee
may still designate a qualified beneficiary or person
having a fiduciary relationship with a qualified ben-
eficiary to notify and report to and the trustee shall
not be subject to liability for breach of trust for
such action.™

This ability to limit the information that must be
provided to beneficiaries may appeal to many set-
tlors, but the long statute of limitations period ap-
plicable to actions of a trustee that are not disclosed
to the beneficiaries may make trustees unwilling to
accept trusts which incorporate these provisions.

POWER TO DIRECT

In many trust agreements, third party decision
makers, such as trust protectors, investment advi-
sors, and distribution advisors, are granted the
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power to direct certain actions of the trustee. Ken-
tucky and Ohio have adopted a provision governing
these third parties’ powers to direci the trustee,
but the two states have taken opposite approaches
to the ongoing responsibilities of the trustee. Both
states presume that a person who holds the power
to direct the trustee is a fiduciary who is required
to act in good faith with regard to the purposes of
the trust and the interests of the beneficiaries.”® In
Kentucky, if the terms of a trust confer upon a third
party the power to direct certain actions of the
trustee, the trustee shall act in accordance with an
exercise of the power unless the attempted exercise
is manifestly contrary to the terms of the trust or
the trustee knows the attempted exercise would
constitute a breach of a fiduciary duty that the
person holding the power owes to the beneficiaries
of the trust.?® Kentucky law requires the trustee to
oversee and monitor the actions of a third party fi-
duciary in order to prevent a breach of trust. In
Ohio, a trustee is not liable for losses resulting from
actions or failures to act when other persons are
granted certain powers with respect to the adminis-
tration of the trust.?' Under Ohio law, the trustee
is not required to oversee and monitor the actions
of the third party and has no responsibility for such
third party’s actions.

DISTRIBUTIONS UPON TERMINATION

The KYUTC contains two provisions regarding
distributions upon termination of a trust. The first
provision, K.R.S. § 386B.8-170, is similar to O.R.C.
§ 5808.17 and provides that a trustee may send a
distribution proposal to the beneficiaries of the
trust, and the beneficiary’s right to object to the
proposed distribution terminates if the beneficiary
does not notify the trustee of the objection within
30 days.

The second provision, K.R.S. § 386B.8-180, al-
lows the frustee to accelerate the limitations
periods for contesting the validity of a revocable
trust and for actions against a trustee. In order to
accelerate these limitations periods, the trustee
must provide a statement to the qualified benefi-
ciaries showing the fair market value of the net as-
sets to be distributed, a trust accounting for the
prior five years, an estimate of any items reason-
ably anticipated but not yet received or disbursed,
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the amount of any fees remaining to be paid, and
notice that the trust is terminating.® This notice
must clearly warn the beneficiary of the impending
bar of claims that will result if an objection is not
timely made.?® The trustee shall distribute the trust
assets within 45 days after sending the trust infor-
mation and notice unless within such time the
trustee receives a written objection from a person
receiving notice.® If the trustee receives an objec-
tion, then the trustee may file an accounting with
the court or the trustee may enter into a nonjudicial
settlement agreement with the beneficiary and
charge the expenses of such accounting or agree-
ment to the trust.?® If no objections are made, each
person who received notice and either consented or
failed to object is barred from bringing a claim
against the trustee for breach of trust or challeng-
ing the validity of the trust to the same extent and
with the same effect as if the court had entered a
final order approving the trustee’s final account.?
This provision grants Kentucky trustees confidence
regarding the cessation of their potential liability
without the cost and publicity of a court accounting.

STATUTES OF LIMITATION

Kentucky law provides for shorter statute of lim-
itations periods than Ohio law when the benefi-
ciary receives notice of the relevant action. In Ken-
tucky, an action to contest the validity of a trust
that was revocable at the Settlor’s death must be
brought within the earlier of: (i} two years after the
settlor’s death or (ii) ninety days after the trustee
sent the person a copy of the trust instrument, no-
tice of the trust’s existence, of the trustee’s name
and address, and the time for commencing a
proceeding.?” In Ohio, the action must be brought
within the earlier of (i) two years after the seftlor’s
death or (ii} six months trom the date on which the
trustee sends the trust document and other re-
quired information.?®

In Kentucky, a beneficiary may not commence an
action against a trustee for breach of trust more
than one year after the date the beneficiary was
sent a report that adequately disclosed the exis-
tence of a potential claim and informed the benefi-
ciary of the time allowed for commencing a claim.?®
In Ohio, the beneficiary has {wo years in which to
bring this type of claim.*
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For any actions of the trustee which are not
disclosed in a report as desecribed above, in Ken-
tucky the beneficiary must commence the proceed-
ing against the trustee within 5 years after the dis-
covery of an injury by a trustee to the rights of the
beneficiary.®' In contrast, Ohio law requires a
judicial proceeding against a trustee for breach of
trust for an action not disclosed in a report to the
beneficiary to be brought within four years after the
first to occur of (i) the removal, resignation or death
of the trustee, (ii) the termination of the benefici-
ary’s interest in the trust; (iii) the termination of
the trust; or (iv) the time at which the beneficiary
knew or should have known of the breach of the
trust.

CONCLUSION

As explained above, there are many important
substantive differences between the Uniform Trust
Code as adopted in Ohio and in Kentucky. These
differences should be reviewed and considered
before drafting or administering a Kentucky trust
or when changing the law that will govern your
client’s trust.
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